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Introduction 

On 14 December 2022, the Takeovers Panel released a Consultation Paper seeking public comments 
on proposed amendments to Guidance Note 19: Insider participation in control transactions.   

Comments on the Consultation Paper were due by 28 February 2023.  The Panel received 
submissions from 7 respondents (Annexure A).  The Panel thanks the respondents for their 
comments.  Consistent with the Panel’s published policy on responding to submissions, this 
statement sets out the Panel’s response to the public consultation.   

Attached are copies of the final revised Guidance Note 19, in clean (Annexure B1), in mark-up 
(Annexure C) to show the changes from the draft circulated with the Consultation Paper 
(Consultation Draft) and in mark-up (Annexure D) to show the changes from the previous version of 
the guidance note. 

Material comments received and Panel’s conclusions 

Definition of “insider” and notification by insiders 

Comments 

The Panel received a number of submissions in relation to the updated definition of “insider” 
and the guidance provided (in paragraphs 11-14) in relation to when an insider should notify 
the board or any relevant sub-committee of the target of any approaches that might lead to a 
control proposal. 

One respondent submitted that the definition of “insider” should not be extended to include 
a shareholder with material non-public information (MNPI) in relation to a target obtained 
through that shareholder’s nominee on the target board, noting that shareholders do not 
occupy a fiduciary relationship with the target.  This respondent further submitted (among 
other things) that in their experience, it is common for prospective bidders to offer these 
types of arrangements to target shareholders on condition of strict confidentiality, and that 
while it remains unclear what level of disclosure is required to satisfy certain of the disclosure 
obligations set out in paragraphs 11-14, assuming even basic details about the offer must be 
disclosed to the target board, then the deal impact is potentially severe and inequitable. 

Two respondents submitted that the definition of “insider” could be further substantially 
simplified to mean any director or member of senior management of the target.  They also 
submitted that it does not seem necessary to refer to advisers in the definition, noting that 
typically the role of advisers and their duties in relation to conflicts and information will be 
set out in their mandate letters with the target.  The respondents further submitted that 
paragraphs 11-14 become unworkable if “insider” is defined to include major shareholders 
with nominees on the board, or current or former advisers, or former directors and officers, 
and suggested that these paragraphs simply state that any director or member of senior 
management who receives an approach to the target in connection with a control proposal 
should notify the board immediately of that approach. 

 
1 All references to paragraph numbers are to paragraphs in the final revised Guidance Note 19 (Annexure B) 
unless otherwise specified 
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Another respondent submitted that the obligation of an insider to inform the target board of 
any approaches will depend on the specific circumstances and that paragraphs 11 and 12 
should reflect that different considerations may apply. 

Panel Response 

In light of the submissions, the Panel has decided to revert the changes to the definition of 
“insider” in the Consultation Draft so that the concept of insider does not capture a 
shareholder with MNPI obtained through that person’s nominee on the board of the target.   

The references to “adviser” have also been removed from the definition of “insider” and 
consequential amendments have been made throughout the guidance note.  The Panel 
considers that while issues concerning advisers may arise, this would be relatively rare.  A 
footnote has been added to acknowledge this.  

The Panel was otherwise not satisfied that the definition of “insider” needs to be further 
simplified as suggested, or that any other amendments to paragraphs 11-14 were required in 
light of the changes to that definition. 

The amendments referred to above were made acknowledging that the topic of insider 
participation is complex and context specific.  Accordingly, the Panel notes that its guidance 
does not aim to be exhaustive and the Panel will look to the substance over the form (see 
further below).   

Definition of “participating insider”  

Comments 

The Panel received two submissions that the definition of “participating insider” could be 
simplified to mean: any director or member of senior management of the target who (a) is 
themselves the bidder (or a nominee of the bidder, as submitted by one of the two 
respondents); or (b) who has an agreement, arrangement or understanding with the bidder 
or its associates in relation to the bid. 

Panel Response 

The Panel was not satisfied that a simplification of the definition of “participating insider” 
was required and considers that the examples embedded in the definition2 provide useful 
guidance. 

Substance over form  

Comments 

One respondent submitted that a director (or other insider) who has agreed or intends to 
take up an offer of stub equity for all or a substantial part of their shareholding should be 
regarded as a “participating insider”, as their interests diverge from the interests of other 
shareholders at that point.  This respondent went on to submit that such an outcome seems 
covered by the reference to “proposes to enter into an agreement” in paragraph 8(a), but 
that the position is complicated by paragraph 10(c) of the Consultation Draft which excludes 
participation “on the same terms as afforded to all other shareholders”.  This respondent 
further submitted that paragraph 10(c) of the Consultation Draft should be amended or that 
a footnote be added to clarify the position. 

Panel Response 

A new paragraph 6 has been added to clarify that the guidance does not aim to be exhaustive 
in setting out all the circumstances in which an insider may, or may not, become a 

 
2 See paragraph 8 
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participating insider and that the Panel’s approach to the principles set out in the guidance 
note is one of substance over form.   

A footnote has also been added to paragraph 10(b)3 to clarify that the Panel will look to the 
substance over the form when considering whether an offer genuinely affords equal 
participation to all shareholders, including where the transaction includes an offer of equity, 
with a cross reference to paragraph 6. 

Addressing potential conflicts of interest 

Comments 

One respondent submitted, in relation to stub equity arrangements, that the danger of 
conflicts arises as soon as the idea of stub equity is floated (as opposed to the point at which 
final elections are made).  This respondent submitted that a footnote should be added to 
paragraph 15, which deals with independent board committees (IBCs), clarifying that if the 
proposed bid includes an offer of unlisted stub equity, an insider may be regarded as lacking 
independence unless and until they rule out taking up the equity or commit to taking it up for 
no more than a small portion of their shareholding, and that an IBC may need to be formed 
immediately excluding a director who does not do so. 

Two respondents submitted that, in circumstances where all directors are participating 
insiders, while it may be desirable, there will be considerable practical difficulties in finding a 
truly independent director who will be prepared to go on to the board of the target without 
any underlying knowledge of the target’s business, operations and affairs, for the sole 
purpose of responding to a takeover bid or scheme of arrangement. 

Panel Response 

The Panel considered it appropriate to insert a footnote to paragraph 15 to address stub 
equity arrangements but has focused it on insiders who may receive a material stake or 
special advantages or rights from a holding of stub equity.  The Panel has not prescribed that 
an IBC be formed immediately excluding any director that has not ruled out taking up the 
equity or committing to take no more than a small portion of their shareholding.  The Panel is 
conscious that stub equity arrangements are complex and that the potential for a conflict of 
interest to arise will depend on the relevant circumstances.  Consistent with new paragraph 
6, the Panel will adopt a substance over form approach in relation to matters involving stub 
equity (see also footnote 17).  The Panel will monitor the relevant circumstances where the 
potential for a conflict of interest may arise and consider whether further guidance on this 
issue is required.   

The Panel acknowledges that in circumstances where all directors are participating insiders, it 
may be challenging to appoint at least one independent director to form an IBC.  The Panel 
considers that it is nonetheless best practice and that the wording of paragraph 17 
adequately reflects the Panel’s expectations in that regard.   

Unacceptable circumstances 

Comments 

Submissions were also received in relation to whether the list of factors that may give rise to 
unacceptable circumstances in paragraph 26 is useful. 

One respondent noted that it welcomes the inclusion of these factors and the examples of 
the orders that the Panel may make where it finds that unacceptable circumstances exist. 

 
3 Paragraph 10(c) of the Consultation Draft 
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Two respondents submitted that while the factors listed are marginally helpful, they are only 
a small subset of the factors that may be relevant and queried the utility of including them.  
The respondents also submitted that if paragraph 26 is to be retained, sub-paragraph (g) is 
too broadly stated insofar as it extends to a participating insider “coming to an understanding 
with a potential bidder without first providing sufficient information to the IBC or the board 
for it to consider the transaction”.  The respondents went on to submit that the Panel should 
limit the ambit of paragraph 26(g) by replacing the words after “coming to an understanding” 
with “entering an agreement or arrangement”. 

Panel Response 

In response to the latter submissions, additional language has been added to narrow the 
scope of paragraph 26(g) such that a participating insider coming to an understanding “which 
may lead to an agreement or arrangement” with a potential bidder, without first providing 
sufficient information to the IBC or the board, may give rise to unacceptable circumstances. 

Provision of information to potential rival bidders 

Comments 

One respondent submitted that the changes made to the regime for provision of information 
to potential rival bidders in former paragraphs 23-25 should be reversed, and that 
consequently the new paragraph 26(f) should be removed.  This respondent further 
submitted that Australia already has a relaxed position on this subject by comparison to the 
UK and to relax it further would be a retrograde step in an area where there is significant 
potential for preclusive conduct.  This respondent also submitted that a process to ensure 
independence on decisions of this type, as foreshadowed in paragraph 26(f), has merit but 
ignores the subtle pressures that can be brought to bear in situations of this type when 
insiders are involved in the initial bid. 

Panel Response 

The Panel notes that the principles enunciated in Goodman Fielder 02 [2003] ATP 5 which 
appeared in former paragraphs 23-25 were removed from Guidance Note 19 only because 
the Panel considered they are more appropriately dealt with in Guidance Note 7: Deal 
protection.  Accordingly, no changes have been made in response to this submission other 
than clarifying the footnote to paragraph 26(f), which already included a reference to GN 7 
and Goodman Fielder. 

Other comments 

Other non-substantive changes have also been made to the Consultation Draft to clarify the intention 
of the Panel4, including for example adding qualifying language to paragraph 15 to clarify that the 
guidance refers to when directors of the company are, or may become, participating insiders.5 

 

8 August 2023 

 

 
4 See paragraphs 10(a), 15, 20 and 24(e) 
5 This amendment was made in response to submissions that if it is non-director senior management who are 
'participating insiders', then an IBC is not necessary, noting that such individuals will have duties under their 
employment arrangements with the target 
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Dear Allan 

  

Consultation paper GN19 – insider participation in control 
transactions 

I am supportive of the draft guidance note. However, there is one important scenario 
which has caused issues in practice, which should be addressed. 

It relates to the situation where there is an offer of stub equity in a transaction. As you 
would know, stub equity typically has the following features: 

• It involves an offer (usually as an alternative to a cash offer) of shares in an 
unlisted entity, which are unattractive to most shareholders, yet are offered to all 
shareholders on seemingly equal terms to support the argument that all 
shareholders are being treated equally and can vote together in the same class. 
The shares are typically illiquid and have no ascertainable value; and 

• It is designed to appeal to an insider or key shareholder (often a founder) who is 
likely to have different investment perspectives and who often would be 
involved (directly or indirectly) in agreeing the terms of the equity to be offered 
(to ensure it meets their requirements to support the transaction). This would 
usually include special veto rights over corporate actions, rights to appoint a 
director and right to participate in future capital raisings if the holder’s stake 
exceeds a certain percentage, say 10 or 15%. Often the votes the insider can 
cast are crucial to satisfying the scheme thresholds and deterring rival bidders. 

A director (or other insider) who has agreed or intends to take up an offer of stub equity 
for all or a substantial part of their shareholding should be regarded as a ‘participating 
insider’ with the meaning of paragraph 8 of the draft guidance note. Their interests 
diverge from the interests of other shareholders at that point. They become indifferent to 
the cash price offered under the bid (and, in fact, arguably benefit from a lower cash price 
given their on-going investment post-bid, an obvious conflict). 

That outcome seems covered by the reference to ‘proposes to enter into an agreement’ 
in 8(a), but the position is complicated by 10(c) which excludes participation ‘on the same 
terms as afforded to all other shareholders’.  

My first suggestion is that you address 10(c). On one hand, it is arguable that all 
shareholders can take up the stub equity, but, in reality, an offer of unlisted scrip is 
unattractive to the vast majority of shareholders and is not a genuine alternative. That is 
outside the spirit and intent of 10(c). This would be exacerbated where one or more 
shareholders, by virtue of their shareholding size, would receive special rights (eg a right 
to appoint a director or veto rights if their stake in the unlisted entity exceeds 10 or 15%). 
At that point, those insiders are akin to a joint bidder. 
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I suggest that you amend 10(c) or add a footnote to the effect that: 

If the transaction includes an offer of equity which is unlikely to be appealing to 
most shareholders (for example, it is unlisted) or the equity confers special 
advantages or rights if the shareholder holds a stake of a certain size (as is the 
typical case with stub equity), the Panel will look to the substance over the form 
and not regard that as affording equal participation rights. Therefore, any 
understanding or agreement or proposed agreement with an insider will not be 
within this exception.  

My second suggestion is that the GN address an important issue about timing. It is 
sometimes argued that, until final elections are made, there is no agreement with the 
insider to take up the stub equity and the insider may say that they have not or cannot 
form an intention until the transaction terms are settled. Therefore, until that time, they 
argue that they are not ‘participating insiders’. That strikes me as superficial and wrong. 
The danger of conflicts arises as soon as the idea of stub equity is floated. 

The appropriate course of action is to treat the director (or other insider) as a participating 
insider unless they are willing to rule out the possibility of them taking up any stub equity 
or commit to taking it up for no more than a small portion of their shareholding. That may 
seen harsh, but I think it is the only way to deal with the conflict. Unless they do that, I do 
not believe that they can bring (or be seen to bring) an independent mind to the 
transaction. An IBC excluding them should be formed so that they are not involved in 
discussions about whether or not to support the cash offer under the transaction. 

I suggest a further note or footnote be added to paragraph 15 as follows: 

If the proposed bid includes an offer of unlisted stub equity, an insider may be 
regarded as lacking independence unless and until they rule out taking up the 
equity or commit to taking it up for no more than a small portion of their 
shareholding. An IBC may need to be formed immediately excluding a director 
who does not do so. 

I would be happy to chat to you further. 

Kind regards. 

Yours sincerely 

 

 

Rodd Levy 
Partner   
Herbert Smith Freehills   
+61 3 9288 1518 
+61 417 053 177 
rodd.levy@hsf.com 

 

Herbert Smith Freehills LLP and its subsidiaries and Herbert Smith Freehills, an Australian Partnership ABN 98 773 882 646, 
are separate member firms of the international legal practice known as Herbert Smith Freehills. 
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Dear Allan 
 
 
Consultation Paper – Guidance Note 19 – Insider Participation in Control Transactions  

We are grateful for the opportunity to provide comments in response to the Takeover Panel’s 
Consultation Paper on Guidance Note 19 – Insider Participation in Control Transactions 
(Consultation Paper). This letter sets out Arnold Bloch Leibler’s comments on the Consultation 
Paper and our responses to the questions posed by the Panel. 

We embrace updated guidance from the Panel on insider participation in control transactions, it 
being more than 15 years since Guidance Note 19 was last amended. In particular, we welcome 
the Panel’s proposals to set out a non-exhaustive list of factors that may give rise to 
unacceptable circumstances based on recent Panel decisions, and to provide examples of the 
orders that the Panel may make where it finds that unacceptable circumstances have arisen.  

However, we are concerned with Questions 1 and 3 of the Consultation Paper. Our view is that:  

• The definition of “insider” should not be extended to include a shareholder with material 
non-public information (MNPI) in relation to a target obtained through that shareholder’s 
nominee on the target board (an Affected Shareholder).  

• This is because the guidance provided under paragraphs 11 to 14 of the Consultation 
Paper with respect to “insiders” expects Affected Shareholders to comply with a series 
of positive duties to the target, which would be an anomaly at general law and does so 
without clear principled justification.  

• Further, the application of these positive duties would interfere with Affected 
Shareholders’ fundamental proprietary rights to deal with their shares for their personal 
advantage and without having regard to the interests of the target or other shareholders.  

• The guidance also threatens to inhibit the ability for control transactions to take place in 
a “competitive” market (a key policy principle of the Consultation Paper), by having the 
potential to compromise deal making with Affected Shareholders and, more broadly, 
targets with Affected Shareholders on their register. 

We limit our comments to Questions 1 and 3. We have addressed these two questions together 
given that the question of whether the definition of “insider” should be expanded must be 
considered in light of the consequences of being an “insider”, which are, for the most part, set 
out in paragraphs 11 to 14 of the Consultation Paper.  



 
Allan Bulman 
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1 Invitation to comment 
 

Question 1: Do you agree with the updated definition of insider? 
 
Question 3: Do you agree with the guidance provided (in paragraphs 11 to 14) 
in relation to when an insider should notify the board or any relevant sub-
committee of the target of any approaches that might lead to a control 
proposal? 

2 Expanded definition of “insider” 

Background 

2.1 We disagree that the definition of “insider” should be expanded to capture Affected 
Shareholders.  

2.2 Under paragraphs 11 to 14 the Consultation Paper, the Panel expects or considers that 
“insiders” should comply with a series of positive obligations in favour of the target, 
including to: 

(a) notify the target board (or relevant sub-committee) of approaches which “might 
lead to a control proposal”, with the expectation that this notification occurs prior 
to entry into any arrangement with the prospective bidder which “might curtail 
the board’s opportunity to consider the proposal or any competing proposal”;  

(b) take “reasonable steps to ensure that any conflict (real or perceived) is avoided” 
until appropriate disclosure has been made; and 

(c) obtain the target board’s consent prior to divulging any non-public information,  

(together, the Insider Obligations). 

2.3 For the reasons set out below, we do not agree that Affected Shareholders should be 
expected to comply with these Insider Obligations. 

Anomaly at law 

2.4 Unlike officers and advisers of a target who are subject to the existing Guidance Note 19 
as “insiders”, shareholders do not, as a matter of status, occupy a fiduciary relationship 
to the target, and therefore the law does not impose any fiduciary duties upon them.1  

2.5 Indeed, to impute Insider Obligations, or any positive obligation in favour of the target, 
on an Affected Shareholder would be an anomaly at general law, where shareholder 
duties to a company, in a strict sense, are limited to unpaid amounts on share capital.2 

2.6 This does not mean shareholder action should be unfettered in a control transaction. 
We acknowledge other regulatory bodies have, in limited circumstances, sought to 
impose duties on shareholders in the context of control transactions, such as by 
preventing substantial holders from resiling from acceptance statements in response to 
a takeover bid. However, we consider that the Insider Obligations are a more excessive 

 
1 In Peters’ American Delicacy Co Ltd v Heath (1939) 61 CLR 457, Dixon J at 504 noted: “shareholders 
are not trustees for one another, and, unlike directors, they occupy no fiduciary position and are under no 
fiduciary duties”. 
2 The limited shareholder duties that general law recognises are fundamentally owed to other shareholders, 
rather than to the company itself (see, eg, Gambotto v WCP Ltd (1995) 182 CLR 432 in relation to duties 
owed by majority to minority shareholders). This is separate to duties that a shareholder may agree to in 
a contractual sense (e.g., under a shareholders’ agreement or a constitution). 
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encroach on shareholders conduct, and without the same degree of justification from a 
policy perspective, when compared to these other duties. 

Policy basis to impose Insider Obligations 

2.7 We understand that the overarching purpose of the Insider Obligations is to mitigate 
potential conflicts of interest between an “insider” and the target (noting that the 
obligations in paragraphs 11 to 14 of the Consultation Paper are contained under the 
sub-heading “addressing potential conflicts of interests”).  

2.8 However, the Panel’s policy justification for extending the Insider Obligations to an 
Affected Shareholder remains unclear to us. As mentioned above, shareholders do not 
owe any fiduciary duties to a target, and, generally speaking, are free to act in their own 
self-interest, regardless of whether any conflicts exist.3 

2.9 Based on the definition of “insider” in the Consultation Paper, the two aspects that make 
a shareholder of a target an Affected Shareholder (and thus subject to the Insider 
Obligations) are the Affected Shareholder: 

(a) having a nominee on the board of the target; and 

(b) obtaining MNPI through that nominee. 

2.10 However, we do not see why these circumstances, whether alone or in combination, 
should cause a shareholder to be tainted as an “insider” and subject to compliance with 
the Insider Obligations. 

2.11 If the Panel’s concern lies in the Affected Shareholder’s possession of MNPI, we 
consider that concern to be already adequately addressed under existing insider trading 
laws and, if applicable, information sharing agreements between the Affected 
Shareholder and their nominee. These tools already go to restricting the ability of an 
Affected Shareholder to deal with their voting shares, or make disclosures of MNPI to a 
prospective bidder, in the context of a control transaction. We see no need for the Panel 
to introduce new standards for shareholders with MNPI, which go above and beyond 
these existing protections. 

2.12 Further, it would seem that the possession of any MNPI is sufficient to convert a 
shareholder into an Affected Shareholder. In our experience, the quality and scope of 
MNPI that an Affected Shareholder receives from its nominee is often far more limited 
than the information available to the target board. This access disparity alone is enough 
to question whether it is appropriate to regulate all “insiders” to the same duty standard. 

2.13 Alternatively, if the Panel’s concern relates to the potential for the nominee to become 
conflicted as a result of the Affected Shareholder’s involvement in, or knowledge of, a 
control transaction, we consider that to be the responsibility of the nominee to remedy 
at a board level, rather than the Affected Shareholder at a shareholder level.4 In our 
experience, nominee directors are required to navigate conflict issues often, and are 
adept at resolving those issues with their board in line with their fiduciary duties. We 
see no reason to instead place the burden on Affected Shareholders in this instance. 

2.14 In addition, the imposition of the Insider Obligations on an Affected Shareholder is not 
subject to the nominee becoming aware of the relevant approach “which might lead to 

 
3 See, eg, North-West Transportation Co v Beatty (1887) 12 App Cas 589: “It is clearly recognised that 
shareholders have a proprietary interest in their shares that is similar to proprietary interests in any other 
property. This [generally] enables shareholders to exercise voting rights attaching to their shares in their 
own self-interest”. 
4 For example, by the nominee being required to make certain disclosures to the board or being excluded 
from certain board discussions and votes. 
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a control proposal” – in other words, it is not conditional on the nominee having received 
any additional information or being in any situation of conflict as compared to other 
members of the target board. The policy basis underlying paragraphs 11 to 14 of the 
Consultation Paper therefore seems to be (at least partially) predicated on the 
assumption that there is necessarily a two-way flow of information between an Affected 
Shareholder and their nominee, which, in our experience, is often not the case. While a 
nominee might pass on to their appointing shareholder information in relation to their 
target obtained in their capacity as a nominee, the shareholder may not pass back to 
the nominee information obtained in their capacity as a shareholder of the target. 

3 Practical impact of Insider Obligations 

3.1 The lack of clear policy justification for the imposition of the Insider Obligations on 
Affected Shareholders is particularly troublesome given the practical impact of doing so 
on Affected Shareholders and, more broadly, targets with Affected Shareholders on 
their register. 

3.2 Of particular concern is the expectation that Affected Shareholders inform the board of 
“any approaches that might lead to a control transaction” and in any event, to do so 
“before entering into any agreement, arrangement or understanding with the proponent 
of the potential control proposal that might curtail the board’s opportunity to consider 
the proposal or any competing proposal” (Disclosure Obligations). This is drafted so 
broadly that it would seemingly capture almost any approaches received by an Affected 
Shareholder in respect of their shares, including proposed direct acquisitions of their 
shares, put/call option arrangements and pre-bid agreements. 

3.3 In our experience, it is common for prospective bidders to offer these types of 
arrangements to target shareholders on condition of strict confidentiality. While it 
remains unclear what level of disclosure is required to satisfy the Disclosure 
Obligations, assuming even basic details about the offer must be disclosed to the target 
board, then the deal impact is potentially severe and inequitable because:  

(a) The bidder may be entitled to withdraw the offer, meaning, the Affected 
Shareholder’s ability to treat with the bidder or otherwise freely enter 
arrangements with the bidder in respect of their shares is eroded.  

(b) Shareholders may be less inclined to exercise their rights to appoint a nominee 
if doing so might impact their ability to deal with their shares in the future.  

(c) Most significantly, in the longer-term, prospective bidders may be 
disincentivised from approaching Affected Shareholders, which may adversely 
impact not only Affected Shareholders, but all target shareholders as well. 

3.4 This final consequence is best illustrated through the following hypothetical scenarios:  

(a) Assume a bidder had the option of approaching two shareholders in a target – 
Shareholder A or Shareholder B – both with a 15% share in the target, but only 
Shareholder A had a nominee. The incentive created by this Consultation Paper 
is for the bidder to treat with Shareholder B rather than Shareholder A, who is 
subject to the Disclosure Obligations. In effect, the Disclosure Obligations 
makes Shareholder A (and Affected Shareholders generally) less attractive to 
a bidder which may result in unfair impact if it translates to Affected 
Shareholders missing out on bidder engagement. 

(b) Assume a bidder was weighing up their approach of two potential target 
companies – Target A and Target B – each with a major shareholder on the 
register with a 15% share, but only Target A’s major shareholder was an 
Affected Shareholder. All else being equal, the bidder may be more likely to 
approach Target B’s major shareholder, and ultimately Target B itself, to avoid 
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giving rise to the Disclosure Obligations. This would be unfair not only to Target 
A’s Affected Shareholder, but also to Target A’s broader shareholder pool who 
lose the opportunity to benefit from a control proposal by the bidder. 

(c) And, concerningly, these same scenarios could apply even in circumstances 
where the Affected Shareholder has no meaningful engagement with the 
bidder. Assume an Affected Shareholder was approached by a bidder in 
connection with a potential control proposal in relation to the target. But the 
Affected Shareholder had no interest in what the bidder had to offer, and 
immediately dismissed the approach. Under the first limb of the Disclosure 
Obligations (as contained in paragraph 11 of the Consultation Paper), the 
Affected Shareholder would still be expected to inform the target of the 
approach given it is an “approach that might lead to a control proposal”. We see 
no reason why this should be the case, and, in particular, why being an Affected 
Shareholder (as opposed to a “regular” shareholder) would have any bearing 
here. Ultimately, this will result in bidders being even more reluctant to 
approach Affected Shareholders (knowing that even an initial approach is 
enough to trigger the Disclosure Obligations), compounding the unfair impact 
placed upon Affected Shareholders by the Consultation Paper.  

3.5 In each case, we believe that the imposition of the Disclosure Obligations to Affected 
Shareholders would go to reducing market competitiveness (a key policy principle of 
the Consultation Paper and the Panel more generally) by curtailing bidder approaches, 
and would undermine a shareholder’s inherent rights to deal with their own shares. Both 
consequences are undesirable and avoidable if the Panel is minded to refrain from 
including Affected Shareholders in the definition of “insider”. 

4 Clarity required in the Insider Obligations 

4.1 In any event, but particularly if the Panel is minded to preserve the extension of the 
definition of “insider” to Affected Shareholders, we consider that the Insider Obligations 
would benefit from clarification in respect of the following matters: 

(a) The Disclosure Obligations are vague as to when disclosure is required. For 
instance, an “insider” is expected to notify the target of approaches that “might 
lead to a control proposal, taking into account the likelihood of a control 
proposal being made”. It is unclear to us how an “insider”, and in particular an 
Affected Shareholder, could be positioned to make this assessment. 

(b) Similarly unclear is the difference between duties in the Insider Obligations that 
the Panel “considers” and “expects” insiders should follow. No guidance is 
provided in the example remedies in paragraph 28 of the Consultation paper, 
as these are not tied to any particular circumstances. Is the panel more likely 
to declare unacceptable circumstances in respect of a matter that the Panel 
“expects” an insider to meet? If so, this should be articulated clearly. 

(c) The expectation in paragraph 14 of the Consultation Paper that insiders obtain 
the consent of the board before they provide any non-public information seems 
ill-fitted when applied to Affected Shareholders. The Consultation Paper seems 
to suggest that this confidentiality requirement is justified given that it is already 
captured by existing law. Footnote 21 of the Consultation Paper (which has 
been included at the end of paragraph 14) reads: “In any event, insiders owe a 
duty of confidentiality to the target (see sections 182 to 185 [of the Corporations 
Act] as applicable)”. While this may be true for other “insiders”, these sections 
of the Corporations Act do not apply to shareholders, who also do not owe a 
duty of confidentiality to companies at general law. A shareholder only owes a 
target a duty of confidentiality where a shareholder has agreed to that duty in a 
contractual sense (e.g., under an information sharing agreement or a 
shareholders’ agreement). To the extent that the Panel is suggesting that 
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Affected Shareholders now also be subject to a duty of confidentiality at general 
law, this would be a fundamental change of established law with which we do 
not agree. In any event, footnote 21 should be amended to make it clear that 
an Affected Shareholder is not subject to the quoted sections of the 
Corporations Act.  

4.2 The uncertainties present in the Insider Obligations as currently expressed are likely to 
mobilise claims to the Panel. As differently constituted Panels will form their own 
interpretation of the language and gaps in paragraphs 11 to 14 – we consider that the 
Panel should seek to pre-emptively provide clarity and predictability for Affected 
Shareholders.  

Arnold Bloch Leibler welcomes the opportunity to provide further submissions and participate in 
further consultation in respect of the Consultation Paper and any proposed amendments to the 
Panel’s guidance. 
 
Yours sincerely 
 
 
Arnold Bloch Leibler 
 
 

 
 

Jeremy Leibler 
Partner   

Ari Bendet 
Senior Associate 
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Submission - Guidance Note 19 – Insider participation in control transactions 

We refer to the consultation paper entitled “Insider participation in control transactions” dated 14 
December 2022 (“Paper”).  We are pleased to provide the following submissions and commentary on the 
matters raised in the Paper. 
 
Capitalised terms used but not defined in this document have the meaning given in the Paper. 
 

1 Summary 

The revised Guidance Note is a helpful update. 

Our specific points are limited.  However, they reflect our position that guidance should recognise 
the fact that each situation may be different.   

For example, as outlined in the response to Question 2, the expectations on a CEO as a participating 
insider will be different to those of a nominee director appointed by a shareholder. 

2 Questions 

1 Do you agree with the updated definition of participating insider. 

Yes. 

However, as is developed below, the definition of a participating insider covers everyone from the 
CEO to a shareholder whose nominee has provided some non-public information to it.   

Their respective obligations, and whether or not their actions, or the actions of others in relation to 
them, should lead to unacceptable circumstances may be different. 

2 Do you agree with the guidance provided (in paragraphs 11 to 14) in relation to when an insider 
should notify the board or any relevant sub-committee of the target of any approaches that 
might lead to a control proposal? 

No. 
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The obligation of an insider to inform the target board of any approaches will depend on the 
specific circumstances and there cannot be the same obligation to inform the board in all 
circumstances.  Paragraphs 11 and 12 should reflect that different considerations may apply. 

For example, we consider it is impractical to require a nominee of a substantial shareholder (say 
with 19%) or that substantial shareholder itself to be required to inform the board of an approach 
from a potential bidder seeking discussions on whether that substantial shareholder would be 
prepared to sell into a bid or join a bid consortium.  We are also of the view that a substantial 
shareholder should be permitted to enter an arrangement even if that arrangement was to curtail 
the board’s opportunity to consider any proposal or any competing proposal.  The disclosure 
obligations should be those required in connection with substantial shareholder notices. 

Requiring disclosure of approaches to a shareholder as a shareholder would limit a shareholder’s 
ability to act in its interests as a shareholder.   

There may be an obligation on a board nominee of a major shareholder to make disclosure to the 
target board as a result of their duties as a director.  However, whether such a duty as a director 
exists involves weighing complex issues of conflicting duties of confidentiality and duties of care 
and diligence.  However, we do not think that a failure of a shareholder or its nominee to make 
such disclosure is likely to be unacceptable circumstances.  

On the other hand, we consider that a CEO or other senior executive or a director in their personal 
capacity that is approached to join a potential bidder should advise the board of that approach 
immediately.  Because of a CEO’s critical role in a company, the risks are greater of adverse 
consequences to the company, and a potential bidder being preferred, or being seen to be 
preferred, if disclosure is delayed. 

We agree that insiders should obtain the consent of the board before they provide any non-public 
information obtained from the target.  

3 Do you agree that, if all directors are participating insiders, the target should consider 
appointing at least one independent director to form an independent board committee? 

Yes.   

4 Is the guidance provided under the heading 'Protocols' useful?  Please explain. 

In our view, the guidance is consistent with good practice. 

5 Is the list of factors that may give rise to unacceptable circumstances useful?  Please explain. 

Yes. 

6 Do you agree with the other amendments made to the Guidance Note?  Please identify any 
other amendments you think should be made. 

We would reverse the changes made to the regime for provision of information to potential rival 
bidders in former paragraphs 23-25 (and therefore remove new item 27(f)).  Australia has a relaxed 
position on that subject by comparison to the UK already.  To relax it further would be a retrograde 
step in an area where there is significant potential for preclusive conduct.  In particular, a process 
to ensure independence on decisions of this type (as foreshadowed in item 27(f)) has merit but 
ignores the subtle pressures that can be brought to bear in situations of this type when insiders are 
involved in the initial bid. 
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A related point is that the cross-reference to GN7 in footnote 38 is too general.  There should be a 
reference to paragraph 15 of GN7 and footnote 12 of that Guidance Note should cross reference the 
specific provisions of GN19. 

Yours sincerely 

Signed Will Heath      Signed Jason Watts 

Will Heath Jason Watts 
Partner Partner 
King & Wood Mallesons King & Wood Mallesons 
 
T +61 3 9643 4267 T +61 2 9296 2489 
T +61 415 503 240 T +61 419 645 251 
F +61 3 9643 5999  T +61 2 9296 3999 
E will.heath@au.kwm.com E jason.watts@au.kwm.com 

mailto:will.heath@au.kwm.com
mailto:jason.watts@au.kwm.com
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Takeovers Panel Consultation Paper 
Response to revised Guidance Note 19 

Introduction 
We welcome the Takeovers Panel’s (Panel) proposal to revise Guidance Note 19 and appreciate the 
opportunity to comment on the proposed form of the revised guidance note.  

Revised Guidance Note 19 
General  

We support the approach the Panel has adopted in the revised Guidance Note 19.  The changes 
make clear the way the Panel will approach the management of conflicts which we consider to be 
consistent with how best practice has been applying the existing guidance to the broader 
circumstances in which these matters now arise.  

We make specific comments on two particular matters in the revised guidance below for the Panel’s 
consideration.   

Specific comments 

1 Paragraph 10(a)  

Paragraph 10(a) states, in providing guidance on the scope of the “participating insider” 
concept, that the description of participation should not include ‘an offer by a potential bidder to 
continue the person’s existing equity, compensation or other arrangements with the target or 
enter into new arrangements on similar terms to the existing arrangements’ (emphasis added).   

We believe the Panel should consider whether the phrase ‘similar terms’ should be replaced 
with ‘commercially equivalent terms’, or it should be made clear that is how it will be interpreted.  
For instance, it may be that a bidder intends to offer a person a commercially equivalent 
compensation package, but in a different form/structure to their existing arrangement (possibly 
to harmonise with their existing/usual approach), such that it may not technically be on similar 
terms.  We are of the view the Panel should consider clarifying the scope of the phrase ‘similar 
terms’ or using a different expression.    

2 Paragraph 17 

The revised guidance provides that ‘[i]f all directors are participating insiders, companies should 
consider appointing at least one independent director to form an IBC’.  

We do not take issue with that guidance, because we believe the word ‘consider’ makes it clear 
the Panel recognises the practical challenges an entity may (and perhaps is likely) to face in 
appointing an independent director.  
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Allens is an independent partnership operating in alliance with Linklaters LLP. 

1 Introduction 

On 14 December 2023, the Takeovers Panel (Takeovers Panel or Panel) published a 

consultation paper inviting comments on its draft revised ‘Guidance Note 19 – Insider 

Participation in Control Transactions (Revised Guidance Note). This submission has been 

prepared by Allens in response to that consultation paper.  

Unless otherwise stated, all references to paragraph and footnote numbers in this submission 

are references to the paragraph and footnote numbers used in the Revised Guidance Note.  

2 General comment  

As noted in the Consultation Paper, when Guidance Note 19 was introduced in 2007, it was in 

the context of a significant increase in private equity bids at that time (which had been relatively 

uncommon prior to then). Not only was the Guidance Note in response to this increase in 

private equity bids, it also sought to address a number of hypothetical scenarios which might 

arise in the future, and which may have been of concern.  

For example, in addition to dealing with position of a director or member of senior management 

who has an agreement, arrangement or understanding with the bidder or its associates in 

relation to the bid, the Guidance Note sought to cover a range of other hypothetical scenarios, 

such as conflicted advisers or former advisers, former directors etc.  

This tended to complicate the definitions of 'insider' and 'participating insider', and to complicate 

the core principles underlying the guidance, namely, that consideration by the target board 

and/or senior management of a bid or control proposal should occur without influence from the 

bidder or any competing bidder, and that provision of the target's confidential information should 

be under the control of the board, rather than any senior management who may have some 

relationship with the bidder.  

If the Guidance Note is to be revised, we would recommend that the document be simplified as 

described below, to make the guidance more accessible and useful for market participants  

3 Response to specific questions  

3.1 Question 1  

Do you agree with the updated definition of insider? 

The term 'insider' is used in paragraphs 11-14 (obligations on insiders to notify the board if they 

become aware of an approach made to the company in relation to a control proposal), and in 

the definition of 'participating insider'. The updated definition of 'insider' is perhaps an 

improvement, but it could be further substantially simplified to mean "any director or member of 

senior management of the target". On this point: 
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• the words in paragraph (a) of the definition of ‘insider’, "who is in a position to influence 

the target's consideration of the bid", only introduce uncertainty as to the application of 

the definition; 

• it does not seem necessary to refer to 'advisers' in the definition. Typically, the role of 

advisers, and their duties in relation to conflicts and information, will be set out in their 

mandate letters with the target.  Our recollection is that advisers were included in the 

original Guidance Note following one isolated example where an investment bank, who 

may or may not have had an engagement with the target in relation to certain matters, 

became a participant in a bidding consortium for the company. However, this would not 

seem to justify extending the entire guidance to advisers, let alone former advisers; and 

• paragraph (b) of the definition of ‘insider’ refers to persons who are outside of the target 

company, but who may have access to material non-public information concerning the 

target. This may or may not be under NDA with the target. If the Revised Guidance Note 

needs to deal with this category of persons at all, it may be best not to characterize them 

as 'insiders'. The guidance would also need to consider the basis on which that person 

has the information, and the permitted uses of the information.   

3.2 Question 2  

Do you agree with the updated definition of participating insider? 

Again, the definition of ‘participating insider’ could be greatly simplified to mean: 'any director or 

member of senior management of the target who (a) is themselves the bidder, or a nominee of 

the bidder; or (b) who has an agreement, arrangement or understanding with the bidder or its 

associates in relation to the bid'.  

Paragraphs 8(a) and 8(b) of the Revised Guidance Note then give a range of examples of such 

an agreement, arrangement or understanding, while paragraph 10 refers to certain agreements, 

arrangements or understandings which would not, of themselves, make the director or member 

of senior management a 'participating insider'. 

3.3 Question 3 

Do you agree with the guidance provided (in paragraphs 11 to 14) in relation to when an 

insider should notify the board or any relevant sub-committee of the target of any approaches 

that might lead to a control proposal? 

Generally yes, if 'insider' is defined as any director or member of senior management.  

Paragraphs 11 to 14 become unworkable though if, as is currently the case, 'insider' is defined 

to include major shareholders with nominees on the board, or current or former advisers, or 

former directors and officers. It is not clear why those persons would be receiving an approach 

addressed to the target, but in any event, the guidance becomes confused if 'insider' is given 

too broad a meaning here.  

In our view, paragraphs 11 to 14 could simply state that any director or member of senior 

management who receives an approach to the target in connection with a control proposal 

should notify the board immediately of that approach.  
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3.4 Question 4 

Do you agree that, if all directors are participating insiders, the target should consider 

appointing at least one independent director to form an independent board committee? 

Prior to addressing this question, we note that paragraph 15 seems to contemplate that there 

would be an IBC, even where none of the directors is participating insiders. If it is non-director 

senior management who are 'participating insiders', then an IBC is not necessary. In that 

scenario, it is also worthwhile noting that the non-director senior management who are 

'participating insiders' will have duties under their employment arrangements with the target. 

As to the scenario where all directors are participating insiders, we agree that the target should 

consider appointing at least one independent director to form an IBC. However, while this may 

be desirable, there will obviously be considerable practical difficulties in finding a truly 

independent director who will be prepared to go on to the board of the target, without any 

underlying knowledge of the target's business, operations and affairs, for the sole purpose of 

responding to a takeover bid or scheme of arrangement.  

3.5 Question 5 

Is the guidance provided under the heading ‘Protocols’ useful? Please explain. 

Generally yes.  We agree with the Panel’s non-prescriptive approach in paragraph 20, noting 

that each situation will be different and will warrant an assessment of all the relevant facts and 

circumstances. However, it would also be useful in this section to restate the core principles 

which should inform the drafting of the protocols, namely: 

• that consideration by the target board and/or senior management of a bid or control 

proposal should occur without influence, or the appearance of influence, from a bidder, 

which requires that participating insiders be excluded from the process; and  

• that provision of the target's confidential information should be under the control of the 

target board (or IBC where there are director participating insiders), rather than any 

directors or senior management who may have some relationship with the bidder.  

Although we note that the protocols set out in paragraph 20 are examples only and are not 

intended to be prescriptive, the example, in paragraph 26(c) of requiring participating insiders to 

be advised that they must not provide any “corporate information” (which has an inclusive 

definition in footnote 26) to “anyone” (defined in footnote 27 as “any employee, customer or 

supplier of the target”) “without the express approval of the IBC and following entry into an 

appropriate confidentiality agreement” is too generally stated.  

For example, if a key employee or officer is a participating insider it should generally be the 

case that they should continue to be able to provide corporate information to customers or 

suppliers in the ordinary course of business.  

The Panel may wish to consider amending footnote 27 to limit the scope of the example 

provided in paragraph 20(c) (for example, it could amend footnote 27 to read “Which may 

include (depending on the circumstances), employees, customers or suppliers of the target”. 

Alternatively, the Panel may consider including a new footnote at the end of paragraph 20(c), 

which states: 
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“The Panel is not to be taken as suggesting that the mere fact that an officer or 

employee is a participating insider means that they cannot freely continue to fulfill their 

duties to the target in the ordinary course of business.” 

3.6 Question 6 

Is the list of factors that may give rise to unacceptable circumstances useful? Please explain. 

While the factors listed are marginally helpful, they are only a small sub-set of the factors that 

may be relevant for the Panel in determining whether the consideration by the target board and 

senior management of a bid or control proposal has been free of influence from a bidder, and 

whether the provision of the target's confidential information has affected in some way an 

effective competition for control of the target.  

Our concern is that, by listing just those factors in paragraph 26, it might be argued in the future 

that the list of relevant factors for a sitting Panel should be determined by reference in some 

way to this list in paragraph 26.  We therefore query the utility of including this list.  

If paragraph 26 is to be retained, paragraph 26(g) of the Revised Guidance Note is too broadly 

stated insofar that it extends to a participating insider “coming to an understanding with a 

potential bidder without first providing sufficient information to the IBC or the board for it to 

consider the transaction”.  

It may well be the case (and indeed is often the case) that a potential bidder will only be 

prepared to propose a transaction to a target if the bidder had come to some form of 

understanding (even if not formal or legally binding) with one or more participating insiders in 

the first place. In such circumstances, it may be impractical or even impossible for a 

participating insider to provide information to the IBC or the board about a potential transaction 

prior to reaching the understanding.  

We think that the Panel should limit the ambit of paragraph 26(g) by replacing the words after 

“coming to an understanding” with “entering an agreement or arrangement” (noting, of course, 

that the matters set out in paragraph 26 are non-prescriptive examples of what may constitute 

unacceptable circumstances and that the Panel will ultimately turn to the particular facts of a 

case when making an assessment). 

3.7 Question 7 

Do you agree with the other amendments made to the Guidance Note? Please identify any 

other amendments you think should be made. 

As stated above, the Guidance Note could be substantially simplified through the amendments 

referred to above.  

The Panel should also consider making the following minor edits to the Revised Guidance Note: 

• Paragraph 20(a) – for clarity, add “with whom they are involved” to the end of this 

paragraph;  

• Paragraph 20(b)(ii) – add “or standing aside” after “notwithstanding such resignation”; 

and 

• Paragraph 24(e) – add “or section 636(1)(a)” after “section 602” – relevantly, section 

636(1)(a) of the Corporations Act 2001 (Cth) requires the bidder in a takeover to 

disclose the identity of the bidder.  
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Introduction 

1. On 14 December 2023, the Takeovers Panel (Takeovers Panel or Panel) 
published a consultation paper inviting comments on its draft revised ‘Guidance 
Note 19—Insider Participation in Control Transactions (Revised Guidance 
Note).  This submission has been prepared by the Corporations Committee of 
the Business Law Section of the Law Council of Australia (the Committee) in 
response to that consultation paper. 

2. Unless otherwise stated, all references to paragraph and footnote numbers in this 
submission are references to the paragraph and footnote numbers in the Revised 
Guidance Note. 

General comment 

3. As noted in the Consultation Paper, when Guidance Note 19 was introduced in 
2007, it was in the context of a significant increase in private equity bids at that 
time (which had been relatively uncommon prior to then).  Not only was the 
Guidance Note in response to this increase in private equity bids, it also sought to 
address a number of hypothetical scenarios which might arise in the future, and 
which may have been of concern. 

4. For example, in addition to dealing with the position of a director or member of 
senior management who has an agreement, arrangement or understanding with 
the bidder or its associates in relation to the bid, the Guidance Note sought to 
cover a range of other hypothetical scenarios, such as conflicted advisers or 
former advisers, former directors, etc. 

5. This tended to complicate the definitions of ‘insider’ and ‘participating insider’, 
and to complicate the core principles underlying the guidance, namely, that 
consideration by the target board and/or senior management of a bid or control 
proposal should occur without influence from the bidder or any competing bidder, 
and that provision of the target’s confidential information should be under the 
control of the board, rather than any senior management who may have some 
relationship with the bidder. 

6. If the Guidance Note is to be revised, the Committee recommends that the 
document be simplified as described below, to make the guidance more 
accessible and useful for market participants. 
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Response to specific questions 

Question 1 

Do you agree with the updated definition of insider? 

7. The term ‘insider’ is used in paragraphs 11–14 (obligations on insiders to notify 
the board if they become aware of an approach made to the company in relation 
to a control proposal), and in the definition of ‘participating insider’.  The updated 
definition of ‘insider’ is perhaps an improvement, but it could be further 
substantially simplified to mean “any director or senior manager of the target”.  
On this point: 

• The words in paragraph (a) of the definition of ‘insider’, “who is in a position 
to influence the target’s consideration of the bid”, only introduce uncertainty 
as to the application of the definition; 

• It does not seem necessary to refer to ‘advisers’ in the definition.  Typically, 
the role of advisers, and their duties in relation to conflicts and information, 
will be set out in their mandate letters with the target.  The Committee’s 
recollection is that advisers were included in the original Guidance Note 
following one isolated example where an investment bank, who may or may 
not have had an engagement with the target in relation to certain matters, 
became a participant in a bidding consortium for the company.  However, 
this would not seem to justify extending the entire guidance to advisers, let 
alone former advisers; and 

• Paragraph (b) of the definition of ‘insider’ refers to persons who are outside 
of the target company, but who may have access to material non-public 
information concerning the target.  This may or may not be under NDA with 
the target.  If the Revised Guidance Note needs to deal with this category of 
persons at all, it may be best not to characterize them as ‘insiders’.  The 
guidance would also need to consider the basis on which that person has 
the information, and the permitted uses of the information. 

Question 2 

Do you agree with the updated definition of participating insider? 

8. Again, the definition of ‘participating insider’ could be simplified to mean: ‘any 
director or member of senior management of the target who (a) is themselves the 
bidder; or (b) who has an agreement, arrangement or understanding with the 
bidder or its associates in relation to the bid’. 

9. Paragraphs 8(a) and 8(b) of the Revised Guidance Note then give a range of 
examples of such an agreement, arrangement or understanding, while 
paragraph 10 refers to certain agreements, arrangements or understandings 
which would not, of themselves, make the director or member of senior 
management a ‘participating insider’. 
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Question 3 

Do you agree with the guidance provided (in paragraphs 11 to 14) in relation to 
when an insider should notify the board or any relevant sub-committee of the 
target of any approaches that might lead to a control proposal? 

10. Generally yes, if ‘insider’ is defined as any director or senior manager. 

11. Paragraphs 11 to 14 become unworkable though if, as is currently the case, 
‘insider’ is defined to include major shareholders with nominees on the board, or 
current or former advisers, or former directors and officers.  It is not clear why 
those persons would be receiving an approach addressed to the target, but in 
any event, the guidance becomes confused if ‘insider’ is given too broad a 
meaning here. 

12. In the Committee’s view, paragraphs 11 to 14 could simply state that any director 
or senior manager who receives an approach to the target in connection with a 
control proposal should notify the board immediately of that approach. 

Question 4 

Do you agree that, if all directors are participating insiders, the target should 
consider appointing at least one independent director to form an independent 
board committee? 

13. Prior to addressing this question, the Committee notes that paragraph 15 seems 
to contemplate that there would be an independent board committee (IBC), even 
where none of the directors is a participating insider.  If it is non-director senior 
management who are ‘participating insiders’, then an IBC is not necessary.  In 
that scenario, it is also worthwhile noting that the non-director senior 
management who are ‘participating insiders’ will have duties under their 
employment arrangements with the target. 

14. As to the scenario where all directors are participating insiders, the Committee 
agrees that the target should consider appointing at least one independent 
director to form an IBC.  However, while this may be desirable, there will 
obviously be considerable practical difficulties in finding a truly independent 
director who will be prepared to go on to the board of the target, without any 
underlying knowledge of the target’s business, operations and affairs, for the sole 
purpose of responding to a takeover bid or scheme of arrangement. 

15. The Committee considers that the Revised Guidance Note should acknowledge 
this (perhaps in a footnote at the end of paragraph 17) as a relevant factor that 
the Panel will take into account in assessing the effect of a lack of independence 
and whether or not unacceptable circumstances exist. 
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Question 5 

Is the guidance provided under the heading ‘Protocols’ useful?  Please explain. 

16. Generally yes.  The Committee agrees with the Panel’s non-prescriptive 
approach in paragraph 20, noting that each situation will be different and will 
warrant an assessment of all the relevant facts and circumstances. 

17. It might also be useful in this section to restate the core principles which should 
inform the drafting of the protocols, namely: 

• that consideration by the target board and/or senior management of a 
bid or control proposal should occur without influence, or the 
appearance of influence, from a bidder, which requires that participating 
insiders be excluded from the process; and 

• that provision of the target’s confidential information should be under the 
control of the target board (or IBC where there are director participating 
insiders), rather than any directors or senior management who may have 
some relationship with the bidder. 

18. Although the Committee notes that the protocols set out in paragraph 20 are 
examples only and are not intended to be prescriptive, the Committee considers 
that the example, in paragraph 26(c) of requiring participating insiders to be 
advised that they must not provide any “corporate information” (which has an 
inclusive definition in footnote 26) to “anyone” (defined in footnote 27 as “any 
employee, customer or supplier of the target”) “without the express approval of 
the IBC and following entry into an appropriate confidentiality agreement” is too 
generally stated. 

19. For example, if a key employee or officer is a participating insider it should 
generally be the case that they should continue to be able to provide corporate 
information to customers or suppliers in the ordinary course of business. 

20. The Panel may wish to consider amending footnote 27 to limit the scope of the 
example provided in paragraph 20(c) (for example, it could amend footnote 27 to 
read “Which may include (depending on the circumstances), employees, 
customers or suppliers of the target”.  Alternatively, the Panel may consider 
including a new footnote at the end of paragraph 20(c), which states: 

“The Panel is not to be taken as suggesting that the mere fact that an 
officer or employee is a participating insider means that they cannot 
freely continue to fulfill their duties to the target in the ordinary course of 
business.” 
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Question 6 

Is the list of factors that may give rise to unacceptable circumstances useful?  
Please explain. 

21. While the factors listed are marginally helpful, they are only a small sub-set of the 
factors that may be relevant for the Panel in determining whether the 
consideration by the target board and senior management of a bid or control 
proposal has been free of influence from a bidder, and whether the provision of 
the target’s confidential information has affected in some way an effective 
competition for control of the target. 

22. The Committee is concerned that, by listing just those factors in paragraph 26, it 
might be argued in the future that the list of relevant factors for a sitting Panel 
should be determined by reference in some way to this list in paragraph 26.  The 
Committee therefore queries the utility of including this list. 

23. If paragraph 26 is to be retained, the Committee consider that paragraph 26(g) of 
the Revised Guidance Note is too broadly stated insofar as it extends to a 
participating insider “coming to an understanding with a potential bidder without 
first providing sufficient information to the IBC or the board for it to consider the 
transaction”. 

24. It may well be the case (and indeed is often the case) that a potential bidder will 
only be prepared to propose a transaction to a target if the bidder had come to 
some form of understanding (even if not formal or legally binding) with one or 
more participating insiders in the first place.  In such circumstances, it may be 
impractical or even impossible for a participating insider to provide information to 
the IBC or the board about a potential transaction prior to reaching the 
understanding. 

25. The Committee considers that the Panel should limit the ambit of paragraph 26(g) 
by replacing the words after “coming to an understanding” with “entering an 
agreement or arrangement” (noting, of course, that the matters set out in 
paragraph 26 are non-prescriptive examples of what may constitute unacceptable 
circumstances and that the Panel will ultimately turn to the particular facts of a 
case when making an assessment). 

Question 7 

Do you agree with the other amendments made to the Guidance Note?  Please 
identify any other amendments you think should be made. 

26. As stated above, the Committee believes that the Guidance Note could be 
substantially simplified through the amendments referred to above. 
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27. The Committee also recommends that the Panel consider making the following 
minor edits to the Revised Guidance Note: 

• Paragraph 20(a)—for clarity, add “with whom they are involved” to the 

end of this paragraph; 

• Paragraph 20(b)(ii)—add “or standing aside” after “notwithstanding 

such resignation”; and 

• Paragraph 24(e)—add “or section 636(1)(a)” after “section 602”—

relevantly, section 636(1)(a) of the Corporations Act 2001 (Cth) requires 

the bidder in a takeover to disclose the identity of the bidder. 
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Annexure A: About the Business Law Section of the Law 

Council of Australia 

The Business Law Section was established in August 1980 by the Law Council of 
Australia with jurisdiction in all matters pertaining to business law.  It is governed by a set 
of by-laws adopted by the Law Council and the members of the Section.  The Business 
Law Section conducts itself as a section of the Law Council of Australia Limited. 

The Business Law Section provides a forum through which lawyers and others interested 
in law affecting business can discuss current issues, debate and contribute to the process 
of law reform in Australia, as well as enhance their professional skills. 

The Law Council of Australia Limited itself is a representative body with its members 
being: 

• Australian Capital Territory Bar Association 

• Australian Capital Territory Law Society 

• Bar Association of Queensland Inc 

• Law Institute of Victoria 

• Law Society of New South Wales 

• Law Society of South Australia 

• Law Society of Tasmania 

• Law Society Northern Territory 

• Law Society of Western Australia 

• New South Wales Bar Association 

• Queensland Law Society 

• South Australian Bar Association 

• Tasmanian Bar 

• Law Firms Australia 

• The Victorian Bar Inc 

• Western Australian Bar Association 

Operating as a section of the Law Council, the Business Law Section is often called upon 
to make or assist in making submissions for the Law Council in areas of business law 
applicable on a national basis. 

Currently the Business Law Section has approximately 900 members and also 15 
specialist committees and working groups: 

• Competition & Consumer Law Committee 

• Construction & Infrastructure Law Committee 

• Corporations Committee 

• Customs & International Transactions Committee 

• Digital Commerce Committee 

• Financial Services Committee 

• Foreign Corrupt Practices Working Group 
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• Foreign Investment Committee 

• Insolvency & Reconstruction Law Committee 

• Intellectual Property Committee 

• Media & Communications Committee 

• Privacy Law Committee 

• SME Business Law Committee 

• Taxation Law Committee 

• Technology in Mergers & Acquisitions Working Group 

As different or newer areas of business law develop, the Business Law Section evolves to 
meet the needs or objectives of its members in emerging areas by establishing new 
working groups or committees, depending on how it may better achieve its objectives. 

The Section has an Executive Committee of 11 members drawn from different states and 
territories and fields of practice.  The Executive Committees meet quarterly to set 
objectives, policy and priorities for the Section. 

Current members of the Executive are: 

• Mr Philip Argy, Chairman 

• Professor Pamela Hanrahan, Deputy Chair 

• Mr Adrian Varrasso, Treasurer 

• Mr Greg Rodgers 

• Mr John Keeves 

• Ms Rachel Webber 

• Ms Caroline Coops 

• Dr Elizabeth Boros 

• Ms Shannon Finch 

• Mr Clint Harding 

• Mr Peter Leech 

The Section’s administration team serves the Section nationally and is based in the Law 
Council’s offices in Canberra. 
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Mr Allan Bulman 

Director 

Takeovers Panel  

Level 16 

530 Collins Street 

Melbourne VIC 3000 

By email: takeovers@takeovers.gov.au   

 

AUSTRALIAN SHAREHOLDERS’ ASSOCIATION – CONSULTATION ON 

TAKEOVERS PANEL GUIDANCE NOTE 7 AND 19 

Dear Mr Bulman 

The Australian Shareholders’ Association (ASA) represents its members to promote and 

safeguard their interests in the Australian equity capital markets. The ASA is an independent 

not-for-profit organisation funded by and operating in the interests of its members, 

primarily individual and retail investors, self-managed superannuation fund (SMSF) trustees 

and investors generally seeking ASA’s representation and support.  

Thank you for the opportunity to submit comments to the Consultation on Guidance Notes 7 

Deal Protection and 19 Insider Participation in Control Transactions.  

We support the added clarification in the proposed update to the guidance notes.  

Retail shareholders often feel marginalised and uncertain when control transactions are 

under proposal. In part this is due to the lengthy process to get to the point of shareholders 

voting on a scheme or being made aware there will be no scheme, but also reflects the 

information asymmetry. Retail investors generally experience greater information 

asymmetry than professional investors, given their diverse backgrounds and their carrying 

out investing while usually generating income by non-investment employment or roles. 

They don’t have the time to keep up to date with specific drawn out control transactions or 

to research how they usually proceed or terminate.  

Guidance Notes such as these are helpful in providing context and setting expectations for 

the retail shareholder. 

We also highlight the importance of retail shareholders being kept informed of a likely 

timetable for the deal contemplation, and advised as quickly as possible when it becomes 

apparent that a deal will not eventuate. 

mailto:takeovers@takeovers.gov.au
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Guidance Note 7: Deal Protection  

We agree with the recognition of the complexity in and dynamic nature of the target 

board’s role in responding to a control transaction proposal, and the need for target boards 

to balance all relevant circumstances. We support the Panel expectation that target boards 

will reject deal protection devices that individually or in aggregate have the effect of 

reducing meaningful competition for control.  

Guidance Note 19: Insider participation in control transactions  

We support the broadening of the definition of insider participation to capture a 

shareholder with material non-public information obtained through its nominee on the 

target board.  

If you have any questions about these comments or other matters, please do not hesitate to 

contact me (ceo@asa.asn.au), or Fiona Balzer, Policy & Advocacy Manager 

(policy@asa.asn.au).  

 

Yours sincerely 

  

Rachel Waterhouse 

Chief Executive Officer 

Australian Shareholders’ Association 
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Background 

1. This guidance note has been prepared to assist market participants 
understand the Panel’s approach to situations where there is 
involvement or potential involvement by an insider (as defined below) 
with a bidder1 in a takeover bid or potential bid for a target2.   

2. This note applies to takeover bids, schemes of arrangements and any 
other transactions that affect or are likely to affect control or potential 
control of a company or the acquisition or proposed acquisition of a 
substantial interest in a company.  For convenience, the terms ‘bid’, 
‘bidder’ and ‘target’ are used.  The examples are illustrative only and 
nothing in the note binds the Panel in a particular case. 

3. The Panel’s primary concerns in those situations are to ensure that: 

(a) consideration by the target board and management of the bid, and 
any competing proposal, is undertaken free from any actual 
influence, or appearance of influence, from participating insiders 

 

1 Bidder includes the bidder and its associates 

2 The target may be a listed body, a listed managed investment scheme or an unlisted 
company with more than 50 members  
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and 

(b) any disclosure of target company confidential information to the 
bidder or potential bidder is subject to appropriate controls. 

4. The policy bases for this note are that insider participation in a control 
transaction should not inhibit:  

(a) the acquisition of control over voting shares taking place in an 
efficient, competitive and informed market (section 602(a)3) and 

(b) shareholders and directors being given enough information to 
enable them to assess the merits of a proposal (section 602(b)(iii))4.  

Scope 

5. There is considerable overlap between the issues which are discussed in 
this guidance note and legal, fiduciary and statutory duties in relation to 
conflicts of interests.  The Panel’s role is to determine whether 
unacceptable circumstances exist under section 657A having regard to 
the purposes of Chapter 6 as set out in section 602, not to determine 
whether there has been a breach of directors’ or employees’ duties or 
other obligations under the law5.  Nevertheless, the overlap does not 
“prevent the Panel exercising its jurisdiction in relation to matters that do fall 
within its jurisdiction and role”6.  

6. The Panel recognises that the topic of insider participation is complex 
and context specific.  This guidance note does not aim to be exhaustive 
in setting out all the circumstances in which an insider may, or may not, 
become a participating insider.  The Panel’s approach to the principles 
set out in this guidance note is one of substance over form.   

7. The term “insider” means either or both of: 

(a) any officer7 of the target who is in a position to influence the 
target’s consideration of the bid  

 

3 Unless otherwise indicated, all references are to the Corporations Act 2001 (Cth) 

4 In some circumstances, section 602(c) may apply.  See Yancoal Australia Limited [2014] ATP 
24 at [97]-[103] and Energy Resources of Australia Limited [2019] ATP 25 at [188]-[195] 

5 Market participants need to ensure they consider and address all of the legal consequences 
and obligations that flow from control transactions with insider participation 

6 Flinders Mines Limited 02 and 03 [2019] ATP 2 at [20] 

7 “Officer” is defined in section 9 and includes (among other things) a director or secretary of 
the corporation, or a person who makes, or participates in making, decisions that affect the 
whole, or a substantial part, of the business of the corporation or who has the capacity to 
affect significantly the corporation’s financial standing.  Where the target is a listed 
investment scheme, a reference to officer includes the directors of the responsible entity  
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(b) any person with material non-public information in relation to the 
target or its business obtained through that person’s role as an 
officer, or former officer, of the target8.   

8. The term “participating insider” includes: 

(a) any insider who is given an understanding by, or enters or 
proposes to enter into an agreement with, a potential bidder that 
the insider will gain or benefit9 from the bidder making a 
successful bid, for example, by: 

(i) acquiring equity in, or options or other derivatives or like 
interests over such equity in: 

(A) the target 

(B) the bid vehicle or a related entity 

(C) the bidder or a related entity 

(D) another entity whose performance is related to the 
performance of the target or 

(E) funds managed by the bidder or related entities or 

(ii) agreeing to enter into, or forming an understanding about 
entering into, employment or other agreements that will apply 
if the target is acquired by the bidder and are reasonably likely 
to cause a real or perceived conflict of interests for the insider 
because of their value, for example significant levels of 
compensation, or incentives, based on the performance of the 
target or elements of the target10 and  

(b) any insider who is a bidder or potential bidder or who has a 
relationship11 with a bidder or potential bidder, including:  

(i) through a significant economic interest in the bidder12 or as a 
controlling shareholder of the bidder 

 

8 There may be circumstances where the Panel considers a person, other than an officer or 
former officer of the target, with material non-public information in relation to the target or 
its business to be an insider, such as a current or former adviser of the target 

9 Including obtaining a “financial benefit” 

10 The Panel acknowledges that it is market practice for private equity bidders to often refrain 
from discussing the terms of such agreements with insiders for as long as reasonably possible, 
noting that such discussions would result in these insiders becoming participating insiders.  
The Panel considers this practice is not unacceptable so long as no tacit arrangements are in 
place   

11 The Panel is only concerned with existing and past relationships that are relevant in the 
context of the transaction, having regard to the nature and materiality of the relevant 
relationship and, in the case of a past relationship, how recently it ceased to exist   

12 Keybridge Capital Limited 04, 05 & 06 [2020] ATP 6 
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(ii) as a nominee of the bidder13 on the board of the target14 or 
another company  

(iii) as an employee of the bidder15 

(iv) as a relative of the bidder16 or 

(v) as an adviser to the bidder.  

9. In relation to participating insiders in paragraph 8(b), the Panel will 
consider with appropriate modification the procedures, protocols and 
disclosure requirements discussed below, taking into account the nature 
of the relationship and control transaction.   

10. The Panel intends that the description of participation should not 
include: 

(a) an offer by a potential bidder to continue the person’s existing 
equity, compensation or other arrangements with the target or 
enter into new arrangements on commercially equivalent terms to 
the existing arrangements or 

(b) any participation in a control transaction which is on the same 
terms17 as afforded to all other shareholders in the target18.   

Addressing potential conflicts of interests 

Notification by insiders 

11. The Panel considers that insiders should promptly inform the board or 
any relevant sub-committee of the target of any approaches that might 
lead to a control proposal, taking into account the likelihood of the 
underlying control proposal being made.  The Panel considers that 
insiders should take reasonable steps to ensure that any conflict (real or 

 

13 Whether in their capacity as director or observer   

14 Realm Resources Limited [2018] ATP 13 

15 Energy Resources of Australia Limited [2019] ATP 25 

16 Bullseye Mining Limited 02 [2018] ATP 20 

17 The Panel will look to the substance over the form (see paragraph 6) when considering 
whether an offer genuinely affords equal participation to all shareholders, including where 
the transaction includes an offer of equity 

18 This exception applies to circumstances where an insider enters into an agreement with the 
bidder pursuant to which the insider agrees to sell its shares in the target to the bidder (i.e., 
what is commonly referred to as a “pre-bid agreement”), but only to the extent that the 
consideration being paid to the insider is the same as that available under the bid to all other 
shareholders in the target (see North Queensland Metals Limited 02 [2010] ATP 7 at [23] and 
Payne v Adelaide Steamship Co Ltd & ORS (1976) 14 ACLR 252)   
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perceived) is avoided19 until appropriate disclosure to the board or 
relevant sub-committee has been made.   

12. In any event, the Panel expects insiders to inform the board or any 
relevant sub-committee of any approaches that might lead to a control 
proposal being made prior to entering or proposing to enter into any 
agreement, arrangement or understanding with the proponent of the 
potential control proposal, where such agreement, arrangement or 
understanding might curtail the board’s or any relevant sub-committee’s 
opportunity to consider the proposal or any competing proposal.   

13. The Panel expects insiders to obtain the consent of the board or relevant 
sub-committee before they provide any non-public information20.   

14. The Panel considers that it would be prudent for companies to make 
such requirements clear to their management and boards, and that 
bidders seeking to gain the support of insiders should also make any 
proposed discussions subject to such requirements. 

Independent board committee  

15. As soon as the board of a company becomes aware or informed of a bid 
or potential bid for the company, in which there is, or is likely to be, 
participation by insiders, it should establish appropriate protocols.  
When directors of the company are, or may become, participating 
insiders, normally this will involve appointing an independent board 
committee (IBC) consisting of those directors who are not participating 
insiders to oversee the application of these protocols and the process in 
the interests of target shareholders21.   

16. Any directors who are participating insiders should not be present at, or 
participate in or vote on, any consideration by the board of the bid or 
any competing bid22.   

17. If all directors are participating insiders, companies should consider 
appointing at least one independent director to form an IBC.  If no 
independent director is appointed, the Panel will have regard to the 

 

19 For example, by abstaining from attending relevant meetings 

20 In any event, insiders owe a duty of confidentiality to the target (see sections 182 to 185 as 
applicable)  

21 If the proposed bid includes an offer of unlisted stub equity, an insider who may receive a 
material stake or special advantages or rights from a holding of stub equity may be regarded 
as lacking independence unless and until they rule out taking up the equity or commit to 
taking it up for no more than a small portion of their shareholding 

22 The Panel acknowledges that there are circumstances where a director who is a 
participating insider may wish to present, in that capacity, the merits of the bid to the board 
but considers that it should not be involved in any consideration by the board of the bid or 
any competing bid  
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effect of the lack of independence in the circumstances and the extent to 
which any other measures have been adopted to address the effect. 

Protocols 

18. When considering what processes and protocols to adopt and when 
applying them to manage the bidding and negotiation process and 
potential conflicts of interests of participating insiders, the IBC should 
have regard to the nature of the relationship and control transaction and 
the effect that any such processes and protocols could have on the 
interests of shareholders in order to ensure that the principles set out in 
section 602 are upheld.   

19. The protocols should seek to: 

(a) establish rules concerning information disclosure and access, 
confidentiality and related matters 

(b) preclude influence by participating insiders on the target’s 
response to any proposal (recognising that the IBC may need to 
obtain information from participating insiders, including to assist 
with the preparation of the target’s statement and to comply with 
section 63823)  

(c) ensure that the IBC has appropriate advice, including independent 
legal and financial advice when appropriate24  

(d) ensure that the appointment of any advisers and experts does not 
put at risk the (actual or perceived) integrity of the process, for 
example by participating insiders being involved in the 
appointment25 and  

(e) ensure that shareholders’ best interests are advanced in the face of 
any proposal involving participating insiders, including through 
the IBC’s approach or attitude to potential rival bidders and the 
proper ongoing conduct of the company’s business during the 
period. 

20. Because each situation is different, the Panel does not wish to prescribe 
what processes or protocols an IBC should adopt to manage potential 
conflicts of interests of participating insiders in order to ensure that the 
principles in section 602 are upheld.  Where it receives an application, 
the Panel will examine the protocols adopted in each matter on a case-
by-case basis in light of the core principles of this guidance note26.  
However, as an illustrative example, the Panel sets out some protocols 

 

23 Bulletproof Group Limited [2018] ATP 3 at [17] 

24 Energy Resources of Australia Limited [2019] ATP 25 at [82]-[83] 

25 Strategic Minerals Corporation NL [2018] ATP 2 at [62]-[68] 

26 See paragraph 3 
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that an IBC may adopt, where appropriate to a company’s 
circumstances.  Each IBC will need to consider and adopt protocols 
appropriate to its company’s circumstances.  Examples of protocols that 
an IBC may consider adopting include: 

(a) informing participating insiders and bidders that the IBC will 
control any process and the degree of any involvement by 
participating insiders.  To assist compliance with this, the IBC may 
require a representative of the target company to be present at all 
meetings between participating insiders and the bidder or potential 
bidder with whom they are involved 

(b) requiring participating insiders to: 

(i) cease communications or involvement with any bidder or 
potential bidder, except as permitted under the protocols 
established by the IBC or 

(ii) in appropriate circumstances, stand aside or resign from their 
management/board positions in order to pursue the 
proposed bid (recognising that certain legal and equitable 
obligations, including with respect to confidentiality and use 
of information may continue notwithstanding such standing 
aside or resignation and subject to the board’s ongoing right 
to require assistance from those insiders during any leave of 
absence)  

(c) advising participating insiders that they must not provide any 
corporate information27 to anyone28 without the express approval 
of the IBC and following entry into an appropriate confidentiality 
agreement between the target company (represented by the IBC) 
and the person  

(d) requiring that none of the participating insiders discuss the bid or 
any competing proposal with customers, suppliers or other 
employees of the target company unless specifically requested to 
do so by the IBC, and only on terms and conditions approved by 
the IBC and 

(e) requiring participating insiders to disclose to the target company 
any material non-public information about the target company 
which they have provided to the bidder or potential bidder with 
whom they are or may be involved. 

21. In addition, the Panel would normally expect that an IBC would adopt 
processes and protocols to monitor, manage and control the flow of 

 

27 Including the existence of any potential bidder or the details of any potential bid 

28 Which may include (depending on the circumstances) employees, customers or suppliers of 
the target 
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information to all actual and potential bidders, including those that are 
involved with participating insiders.  

Disclosure to shareholders 

Material information about the target 

22. The IBC should carefully consider all information provided to any 
potential bidder to determine whether such information should be 
included in the target’s statement so as to give target shareholders 
enough information to enable them to assess the merits of the proposal.  
The Panel considers that, as a general principle, the target should seek to 
ensure that a bidder who is involved with participating insiders does not 
have an advantage over shareholders in relation to material information 
about the target company 29.  For example, a target should carefully 
compare the level and detail of information which was provided to the 
bidder against the level of information disclosed in the target’s 
statement.   

23. Similar requirements clearly also apply to a bidder who receives 
information from the target or from participating insiders.  For example, 
a bidder should carefully compare the level and detail of information 
which was provided to the financiers to the bid against the level of 
information disclosed in the bidder’s statement. 

Adequate disclosure of insider participation 

24. The bidder and the IBC should ensure that there is adequate disclosure 
to target shareholders, whether in the bidder’s statement or target’s 
statement, including information as to: 

(a) the identity of any participating insiders  

(b) an explanation of any relationship30 between the participating 
insider (or persons connected to the participating insider) and the 
proponent of the control transaction 

(c) details of any incentive and participation offered to participating 
insiders 

(d) the process, and the protocols adopted by the IBC to address 
potential conflicts of interests and 

(e) the identity of the persons behind a bidder to the extent required 

 

29 Such information advantage may include forward looking information, while recognising 
that such information shared with a bidder may not always be in a form or of a nature that is 
appropriate for disclosure in a target’s statement 

30 See footnote 11 
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by section 60231 or section 636(1)(a).  

Unacceptable circumstances 

25. The Panel is more likely to find that unacceptable circumstances exist 
where appropriate protocols have not been established and followed to 
ensure: 

(a) potential conflicts of interests are adequately addressed and 

(b) an efficient, competitive and informed market for control of 
securities of the target, and the principles set out in section 602, are 
upheld. 

26. In all matters, the Panel will consider the circumstances as a whole.  The 
following factors may, alone or together with other factors, give rise to 
unacceptable circumstances:  

(a) whether sufficient measures are taken to ensure the integrity of the 
process, for example through independent advice to the IBC32 and 
the maintenance and integrity of minutes for the IBC and board 
meetings33  

(b) whether shareholders are provided with adequate disclosure in 
relation to the participating insider’s relationship with the bidder, 
any potential or actual conflicts and how these have been 
addressed34  

(c) in the context of a fundraising with a significant control effect, 
whether the involvement of an insider is likely to influence the 
company’s fundraising decision in a manner which may not be in 
the best interests of shareholders35 and whether appropriate 
processes are implemented to consider funding alternatives36 

(d) whether, as a result of an inadequate negotiation process, the terms 
of a transaction involving a participating insider are onerous to 
target shareholders or otherwise unacceptable and are not 

 

31 Strategic Minerals Corporation NL [2018] ATP 2 at [47]  

32 Energy Resources of Australia Limited [2019] ATP 25 at [82]-[83]; Strategic Minerals Corporation 
NL [2018] ATP 2 [62]-[68]; Warrnambool Cheese and Butter Factory Company Holdings Limited 02 
[2016] ATP 11 at [18] and [23] 

33 Energy Resources of Australia Limited [2019] ATP 25 at [89] 

34 Strategic Minerals Corporation NL [2018] ATP 2 at [68]; Investa Office Fund [2016] ATP 6 at 
[47]-[54]; Hastings Diversified Utilities Fund 02 [2012] ATP 11 at [27] 

35 Smoke Alarms Holdings Limited [2020] ATP 2 at [38] and [40]; Energy Resources of Australia 
Limited [2019] ATP 25 at [87]-[91] and [139] 

36 Strategic Minerals Corporation NL 06 [2020] ATP 8 at [30] 
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supported by ordinary commercial considerations37  

(e) the timing, the implementation and the effectiveness of the 
protocols38  

(f) competing bidders being given less information than that given to 
the bidder involving a participating insider, unless appropriate 
protocols are in place to ensure that the IBC’s consideration of the 
competing bids is not influenced by the participating insider39 and 

(g) a participating insider providing material non-public information 
to a potential bidder without the consent of the IBC or the board, or 
coming to an understanding which may lead to an agreement or 
arrangement with a potential bidder without first providing 
sufficient information to the IBC or the board for it to consider the 
transaction.  

Remedies 

27. The Panel has wide powers to make orders.40  It may, for example: 

(a) require further disclosure41 

(b) commission an independent expert’s report or a revised 
independent expert’s report42 

(c) restrict participating insiders from exercising their voting rights on 
future resolutions relating to the control transaction43 

(d) extend the bid period and require the offer of withdrawal rights44  

(e) cancel acceptances45 and  

(f) restrict participating insiders from participating in some or all of 
the benefits accruing to them through the transaction. 

 

37 Smoke Alarms Holdings Limited [2020] ATP 2 at [32]-[33]; Benjamin Hornigold Limited 05, 06 & 
07 [2019] ATP 18 at [129] 

38 PM Capital Asian Opportunities Fund Limited 01 [2021] ATP 17 at [59]; Molopo Energy Limited 
01 & 02 [2017] ATP 10 at [219]-[221]; Molopo Energy Limited 03R, 04R & 05R [2017] ATP 12 at 
[221] 

39 See Goodman Fielder 02 [2003] ATP 5 and its principles recognised in Guidance Note 7: Deal 
protection  

40 section 657D 

41 Strategic Minerals Corporation NL [2018] ATP 2; Investa Office Fund [2016] ATP 6 

42 Strategic Minerals Corporation NL [2018] ATP 2 

43 Bullseye Mining Limited 02 [2018] ATP 20 

44 Keybridge Capital Limited 04, 05 & 06 [2020] ATP 6 

45 Benjamin Hornigold Limited 05, 06 & 07 [2019] ATP 18 
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Publication history 

First Issue  7 June 2007 

Second Issue 18 December 2007 

Third Issue  8 August 2023 

Related material 

GN 12: Frustrating action 

GN 7: Deal protection 
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Disclosure to shareholders 8
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Remedies 10

Publication history 11

Related material 11

Background

1. This guidance note has been prepared to assist market participants
understand the Panel’s approach to situations where there is
involvement or potential involvement by an insider (as defined below)
with a bidder1 in a takeover bid or potential bid for a target2.

2. This note applies to takeover bids, schemes of arrangements and any
other transactions that affect or are likely to affect control or potential
control of a company or the acquisition or proposed acquisition of a
substantial interest in a company.  For convenience, the terms ‘bid’,
‘bidder’ and ‘target’ are used.  The examples are illustrative only and
nothing in the note binds the Panel in a particular case.

3. The Panel’s primary concerns in those situations are to ensure that:

(a) consideration by the target board and management of the bid, and

1 Bidder includes the bidder and its associates

2 The target may be a listed body, a listed managed investment scheme or an unlisted
company with more than 50 members



GN 19 Insider Participation in Control Transactions

2/13

(a) any officer7 or adviser of the target who is in a position to influence
the target’s consideration of the bid

any competing proposal, is undertaken free from any actual
influence, or appearance of influence, from participating insiders
and

(b) any disclosure of target company confidential information to the
bidder or potential bidder is subject to appropriate controls.

4. The policy bases for this note are that insider participation in a control
transaction should not inhibit:

(a) the acquisition of control over voting shares taking place in an
efficient, competitive and informed market (section 602(a)3) and

(b) shareholders and directors being given enough information to
enable them to assess the merits of a proposal (section 602(b)(iii))4.

Scope

5. There is considerable overlap between the issues which are discussed in
this guidance note and legal, fiduciary and statutory duties in relation to
conflicts of interests.  The Panel’s role is to determine whether
unacceptable circumstances exist under section 657A having regard to
the purposes of Chapter 6 as set out in section 602, not to determine
whether there has been a breach of directors’ or employees’ duties or
other obligations under the law5.  Nevertheless, the overlap does not
“prevent the Panel exercising its jurisdiction in relation to matters that do fall
within its jurisdiction and role”6.

6. The Panel recognises that the topic of insider participation is complex
and context specific.  This guidance note does not aim to be exhaustive
in setting out all the circumstances in which an insider may, or may not,
become a participating insider.  The Panel’s approach to the principles
set out in this guidance note is one of substance over form.

7. 6. The term “insider” means either or both of:

3 Unless otherwise indicated, all references are to the Corporations Act 2001 (Cth)

4 In some circumstances, section 602(c) may apply.  See Yancoal Australia Limited [2014] ATP
24 at [97]-[103] and Energy Resources of Australia Limited [2019] ATP 25 at [188]-[195]

5 Market participants need to ensure they consider and address all of the legal consequences
and obligations that flow from control transactions with insider participation

6 Flinders Mines Limited 02 and 03 [2019] ATP 2 at [20]

7 “Officer” is defined in section 9 and includes (among other things) a director or secretary of
the corporation, or a person who makes, or participates in making, decisions that affect the
whole, or a substantial part, of the business of the corporation or who has the capacity to
affect significantly the corporation’s financial standing.  Where the target is a listed
investment scheme, a reference to officer includes the directors of the responsible entity
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(b) any person with material non-public information in relation to the
target or its business obtained through that person’s role as an
officer or adviser, or former officer or adviser, of the target or
through that person’s nominee8 on the board of the target8.

7. An entity which has such information through its role as an adviser to
the target is not an insider where it is acting in a different capacity in
relation to a bid or potential bid, if there are appropriate and effective
information barriers in place and the material non-public information is
quarantined from that part of the entity which is so acting.

8. The term “participating insider” includes:

(a) any insider who is given an understanding by, or enters or
proposes to enter into an agreement with, a potential bidder that
the insider will gain or benefit9 from the bidder making a
successful bid10, for example, by:

(i) acquiring equity in, or options or other derivatives or like
interests over such equity in:

(A) the target

(B) the bid vehicle or a related entity

(C) the bidder or a related entity

(D) another entity whose performance is related to the
performance of the target or

(E) funds managed by the bidder or related entities or

(ii) agreeing to enter into, or forming an understanding about
entering into, employment or other agreements that will apply
if the target is acquired by the bidder and are reasonably likely
to cause a real or perceived conflict of interests for the insider
because of their value, for example significant levels of
compensation, or cash or fee incentives, based on the
performance of the target or elements of the target1110 and

(b) any insider who is a bidder or potential bidder or who has a

8 Whether in their capacity as director or as observer

8 There may be circumstances where the Panel considers a person, other than an officer or
former officer of the target, with material non-public information in relation to the target or
its business to be an insider, such as a current or former adviser of the target

9 Including obtaining a “financial benefit”

10 See paragraph 10(c)

1110 The Panel acknowledges that it is market practice for private equity bidders to often
refrain from discussing the terms of such agreements with insiders for as long as reasonably
possible, noting that such discussions would result in these insiders becoming participating
insiders.  The Panel considers this practice is not unacceptable so long as no tacit
arrangements are in place
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relationship1211 with a bidder or potential bidder, including:

(i) through a significant economic interest in the bidder1312 or as a
controlling shareholder of the bidder

(ii) as a nominee of the bidder1413 on the board of the target1514 or
another company

(iii) as an employee of the bidder1615

(iv) as a relative of the bidder1716 or

(v) as an adviser to the bidder.

9. In relation to participating insiders in paragraph 8(b), the Panel will
consider with appropriate modification the procedures, protocols and
disclosure requirements discussed below, taking into account the nature
of the relationship and control transaction.

10. The Panel intends that the description of participation should not
include:

(a) an offer by a potential bidder to continue the person’s existing
equity, compensation or other arrangements with the target or
enter into new arrangements on similarcommercially equivalent
terms to the existing arrangements

(b) fees or other arrangements entered into between the target and an
adviser under which the adviser would gain or benefit from the
bidder making a successful bid or

(b) (c) any participation in a control transaction which is on the same
terms17 as afforded to all other shareholders in the target18.

1211 The Panel is only concerned with existing and past relationships that are relevant in the
context of the transaction, having regard to the nature and materiality of the relevant
relationship and, in the case of a past relationship, how recently it ceased to exist

1312 Keybridge Capital Limited 04, 05 & 06 [2020] ATP 6

1413 Whether in their capacity as director or observer

1514 Realm Resources Limited [2018] ATP 13

1615 Energy Resources of Australia Limited [2019] ATP 25

1716 Bullseye Mining Limited 02 [2018] ATP 20

17 The Panel will look to the substance over the form (see paragraph 6) when considering
whether an offer genuinely affords equal participation to all shareholders, including where
the transaction includes an offer of equity

18 This exception applies to circumstances where an insider enters into an agreement with the
bidder pursuant to which the insider agrees to sell its shares in the target to the bidder (i.e.,
what is commonly referred to as a “pre-bid agreement”), but only to the extent that the
consideration being paid to the insider is the same as that available under the bid to all other
shareholders in the target (see North Queensland Metals Limited 02 [2010] ATP 7 at [23] and
Payne v Adelaide Steamship Co Ltd & ORS (1976) 14 ACLR 252)
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15. As soon as the board of a company becomes aware or informed of a bid
or potential bid for the company, in which there is, or is likely to be,
participation by insiders, it should establish appropriate protocols.
NormallyWhen directors of the company are, or may become,
participating insiders, normally this will involve appointing an
independent board committee (IBC) consisting of those directors who
are not participating insiders to oversee the application of these
protocols and the process in the interests of target shareholders21.

Addressing potential conflicts of interests

Notification by insiders

11. The Panel considers that insiders19 should promptly inform the board or
any relevant sub-committee of the target of any approaches that might
lead to a control proposal, taking into account the likelihood of the
underlying control proposal being made.  The Panel considers that
insiders should take reasonable steps to ensure that any conflict (real or
perceived) is avoided2019 until appropriate disclosure to the board or
relevant sub-committee has been made.

12. In any event, the Panel expects insiders to inform the board or any
relevant sub-committee of any approaches that might lead to a control
proposal being made prior to entering or proposing to enter into any
agreement, arrangement or understanding with the proponent of the
potential control proposal, where such agreement, arrangement or
understanding might curtail the board’s or any relevant sub-committee’s
opportunity to consider the proposal or any competing proposal.

13. The Panel expects insiders to obtain the consent of the board or relevant
sub-committee before they provide any non-public information2120.

14. The Panel considers that it would be prudent for companies to make
such requirements clear to their management and boards, and that
bidders seeking to gain the support of insiders should also make any
proposed discussions subject to such requirements.

Independent board committee

19 Where the insider is an adviser, the Panel expects that this would generally only apply to a
current adviser

2019 For example, by abstaining from attending relevant meetings

2120 In any event, insiders owe a duty of confidentiality to the target (see sections 182 to 185 as
applicable)

21 If the proposed bid includes an offer of unlisted stub equity, an insider who may receive a
material stake or special advantages or rights from a holding of stub equity may be regarded
as lacking independence unless and until they rule out taking up the equity or commit to
taking it up for no more than a small portion of their shareholding
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(d) ensure that the appointment of any advisers and experts does not
put at risk the (actual or perceived) integrity of the process, for
example by participating insiders being involved in the
appointment25 and

(e) ensure that shareholders’ best interests are advanced in the face of
any proposal involving participating insiders, including through
the IBC’s approach or attitude to potential rival bidders and the
proper ongoing conduct of the company’s business during the

16. Any directors who are participating insiders should not be present at, or
participate in or vote on, any consideration by the board of the bid or
any competing bid22.

17. If all directors are participating insiders, companies should consider
appointing at least one independent director to form an IBC.  If no
independent director is appointed, the Panel will have regard to the
effect of the lack of independence in the circumstances and the extent to
which any other measures have been adopted to address the effect.

Protocols

18. When considering what processes and protocols to adopt and when
applying them to manage the bidding and negotiation process and
potential conflicts of interests of participating insiders, the IBC should
have regard to the nature of the relationship and control transaction and
the effect that any such processes and protocols could have on the
interests of shareholders in order to ensure that the principles set out in
section 602 are upheld.

19. The protocols should seek to:

(a) establish rules concerning information disclosure and access,
confidentiality and related matters

(b) preclude influence by participating insiders on the target’s
response to any proposal (recognising that the IBC may need to
obtain information from participating insiders, including to assist
with the preparation of the target’s statement and to comply with
section 63823)

(c) ensure that the IBC has appropriate advice, including independent
legal and financial advice when appropriate24

22 The Panel acknowledges that there are circumstances where a director who is a
participating insider may wish to present, in that capacity, the merits of the bid to the board
but considers that it should not be involved in any consideration by the board of the bid or
any competing bid

23 Bulletproof Group Limited [2018] ATP 3 at [17]

24 Energy Resources of Australia Limited [2019] ATP 25 at [82]-[83]

25 Strategic Minerals Corporation NL [2018] ATP 2 at [62]-[68]
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(c) advising participating insiders that they must not provide any
corporate information2627 to anyone2728 without the express
approval of the IBC and following entry into an appropriate
confidentiality agreement between the target company
(represented by the IBC) and the person

(d) requiring that none of the participating insiders discussesdiscuss
the bid or any competing proposal with customers, suppliers or
other employees of the target company unless specifically

period.

20. Because each situation is different, the Panel does not wish to prescribe
what processes or protocols an IBC should adopt to manage potential
conflicts of interests of participating insiders in order to ensure that the
principles in section 602 are upheld.  Where it receives an application,
the Panel will examine the protocols adopted in each matter on a
case-by-case basis in light of the core principles of this guidance note26.
However, as an illustrative example, the Panel sets out some protocols
that an IBC may adopt, where appropriate to a company’s
circumstances.  Each IBC will need to consider and adopt protocols
appropriate to its company’s circumstances.  Examples of protocols that
an IBC may consider adopting include:

(a) informing participating insiders and bidders that the IBC will
control any process and the degree of any involvement by
participating insiders.  To assist compliance with this, the IBC may
require a representative of the target company to be present at all
meetings between participating insiders and the bidder or
potential bidder with whom they are involved

(b) requiring participating insiders to:

(i) cease communications or involvement with any bidder or
potential bidder, except as permitted under the protocols
established by the IBC or

(ii) in appropriate circumstances, stand aside or resign from their
management/board positions in order to pursue the
proposed bid (recognising that certain legal and equitable
obligations, including with respect to confidentiality and use
of information may continue notwithstanding such standing
aside or resignation and subject to the board’s ongoing right
to require assistance from those insiders during any leave of
absence)

26 See paragraph 3

2627 Including the existence of any potential bidder or the details of any potential bid

27 Including any employee, customer28 Which may include (depending on the circumstances)
employees, customers or suppliersuppliers of the target
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22. The IBC should carefully consider all information provided to any
potential bidder to determine whether such information should be
included in the target’s statement so as to give target shareholders
enough information to enable them to assess the merits of the proposal.
The Panel considers that, as a general principle, the target should seek to
ensure that a bidder who is involved with participating insiders does
not have an advantage over shareholders in relation to material
information about the target company 2829.  For example, a target should
carefully compare the level and detail of information which was
provided to the bidder against the level of information disclosed in the
target’s statement.

23. Similar requirements clearly also apply to a bidder who receives
information from the target or from participating insiders.  For example,
a bidder should carefully compare the level and detail of information
which was provided to the financiers to the bid against the level of
information disclosed in the bidder’s statement.

Adequate disclosure of insider participation

24. The bidder and the IBC should ensure that there is adequate disclosure
to target shareholders, whether in the bidder’s statement or target’s
statement, including information as to:

(a) the identity of any participating insiders

(b) an explanation of any relationship2930 between the participating
insider (or persons connected to the participating insider) and the
proponent of the control transaction

requested to do so by the IBC, and only on terms and conditions
approved by the IBC and

(e) requiring participating insiders to disclose to the target company
any material non-public information about the target company
which they have provided to the bidder or potential bidder with
whom they are or may be involved.

21. In addition, the Panel would normally expect that an IBC would adopt
processes and protocols to monitor, manage and control the flow of
information to all actual and potential bidders, including those that are
involved with participating insiders.

Disclosure to shareholders

Material information about the target

2829 Such information advantage may include forward looking information, while recognising
that such information shared with a bidder may not always be in a form or of a nature that is
appropriate for disclosure in a target’s statement

2930 See footnote 1211



GN 19 Insider Participation in Control Transactions

9/13

(c) details of any incentive, and participation and fees offered to
participating insiders

(d) the process, and the protocols adopted by the IBC to address
potential conflicts of interests and

(e) the identity of the persons behind a bidder to the extent required
by section 6023031 or section 636(1)(a).

Unacceptable circumstances

25. The Panel is more likely to find that unacceptable circumstances exist
where appropriate protocols have not been established and followed to
ensure:

(a) potential conflicts of interests are adequately addressed and

(b) an efficient, competitive and informed market for control of
securities of the target, and the principles set out in section 602, are
upheld.

26. In all matters, the Panel will consider the circumstances as a whole.  The
following factors may, alone or together with other factors, give rise to
unacceptable circumstances:

(a) whether sufficient measures are taken to ensure the integrity of the
process, for example through independent advice to the IBC3132 and
the maintenance and integrity of minutes for the IBC and board
meetings3233

(b) whether shareholders are provided with adequate disclosure in
relation to the participating insider’s relationship with the bidder,
any potential or actual conflicts and how these have been
addressed3334

(c) in the context of a fundraising with a significant control effect,
whether the involvement of an insider is likely to influence the
company’s fundraising decision in a manner which may not be in
the best interests of shareholders3435 and whether appropriate
processes are implemented to consider funding alternatives3536

3031 Strategic Minerals Corporation NL [2018] ATP 2 at [47]

3132 Energy Resources of Australia Limited [2019] ATP 25 at [82]-[83]; Strategic Minerals
Corporation NL [2018] ATP 2 [62]-[68]; Warrnambool Cheese and Butter Factory Company Holdings
Limited 02 [2016] ATP 11 at [18] and [23]

3233 Energy Resources of Australia Limited [2019] ATP 25 at [89]

3334 Strategic Minerals Corporation NL [2018] ATP 2 at [68]; Investa Office Fund [2016] ATP 6 at
[47]-[54]; Hastings Diversified Utilities Fund 02 [2012] ATP 11 at [27]

3435 Smoke Alarms Holdings Limited [2020] ATP 2 at [38] and [40]; Energy Resources of Australia
Limited [2019] ATP 25 at [87]-[91] and [139]

3536 Strategic Minerals Corporation NL 06 [2020] ATP 8 at [30]; Yancoal Australia Limited 02 & 03
[2017] ATP 15 at [24]; Warrnambool Cheese and Butter Factory Company Holdings Limited 02
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(d) whether, as a result of an inadequate negotiation process, the terms
of a transaction involving a participating insider are onerous to
target shareholders or otherwise unacceptable and are not
supported by ordinary commercial considerations3637

(e) the timing, the implementation and the effectiveness of the
protocols3738

(f) competing bidders being given less information than that given to
the bidder involving a participating insider, unless appropriate
protocols are in place to ensure that the IBC’s consideration of the
competing bids is not influenced by the participating insider3839

and

(g) a participating insider providing material non-public information
to a potential bidder without the consent of the IBC or the board,
or coming to an understanding which may lead to an agreement or
arrangement with a potential bidder without first providing
sufficient information to the IBC or the board for it to consider the
transaction.

Remedies

27. The Panel has wide powers to make orders.3940  It may, for example:

(a) require further disclosure4041

(b) commission an independent expert’s report or a revised
independent expert’s report4142

(c) restrict participating insiders from exercising their voting rights on
future resolutions relating to the control transaction4243

(d) extend the bid period and require the offer of withdrawal rights4344

[2017] ATP 15 at [24]; Warrnambool Cheese and Butter Factory Company Holdings Limited 02
[2016] ATP 11 at [18]

3637 Smoke Alarms Holdings Limited [2020] ATP 2 at [32]-[33]; Benjamin Hornigold Limited 05, 06
& 07 [2019] ATP 18 at [129]

3738 PM Capital Asian Opportunities Fund Limited 01 [2021] ATP 17 at [59]; Molopo Energy
Limited 01 & 02 [2017] ATP 10 at [219]-[221]; Molopo Energy Limited 03R, 04R & 05R [2017]
ATP 12 at [221]

3839 See Goodman Fielder 02 [2003] ATP 5 and its principles recognised in Guidance Note 7:
[Lock-up devices]Deal protection

3940 section 657D

4041 Strategic Minerals Corporation NL [2018] ATP 2; Investa Office Fund [2016] ATP 6

4142 Strategic Minerals Corporation NL [2018] ATP 2

4243 Bullseye Mining Limited 02 [2018] ATP 20

4344 Keybridge Capital Limited 04, 05 & 06 [2020] ATP 6
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(e) cancel acceptances4445 and

(f) restrict participating insiders from participating in some or all of
the benefits accruing to them through the transaction.

Publication history

First Issue 7 June 2007

Second Issue 18 December 2007

Third Issue [INSERT]8 August 2023

Related material

GN 12: Frustrating action

GN 7: [Lock-up devices]Deal protection

4445 Benjamin Hornigold Limited 05, 06 & 07 [2019] ATP 18



Annexure D – Guidance Note 19  
(Compare against Previous Guidance Note) 

 



Guidance Note 19
Insider Participation in

Control Transactions

T a k e o v e r s
P a n e l

1 of 16

GUIDANCE NOTE 19: INSIDER PARTICIPATION IN CONTROL

TRANSACTIONSGuidance Note 19 – Insider
Participation in Control Transactions

Overview

Background 1

Scope 2

Addressing potential conflicts of interests 4

Disclosure to shareholders 8

Unacceptable circumstances 9

Remedies 10

Publication history 11

Related material 11

Background

1. This Guidance Note provides takeoverguidance note has been prepared
to assist market participants with guidance onunderstand the Panel’s
approach to situations where there is involvement or potential
involvement by the management, directors or external advisers of a
target company1 with the bidder2an insider (as defined below) with a
bidder1 (insiders or participating insiders (see paragraphs 10 to 13

1 “Companies” include listed managed investment schemes and listed bodies.
21 Bidder includes the bidder and its associates.
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below)) in a takeover bid or potential bid for thea target company
(bid)32.

2. This note applies to takeover bids, schemes of arrangements and any
other transactions that affect or are likely to affect control or potential
control of a company or the acquisition or proposed acquisition of a
substantial interest in a company.  For convenience, the terms ‘bid’,
‘bidder’ and ‘target’ are used.  The examples are illustrative only and
nothing in the note binds the Panel in a particular case.

3. 2. The Panel'’s primary concerns in those situations are to ensure that:

(a) consideration by the target board and management of the bid, and
any competing proposal, is undertaken free from any actual
influence, or appearance of influence, from participating insiders;
and

(b) any disclosure of target company confidential information to the
bidder or potential bidder is subject to appropriate controls.

3. This Guidance Note sets out when the Panel may declare circumstances
arising from such situations to be unacceptable having regard to the
purposes of Chapter 6 of the Corporations Act 2001 (Act), set out in
section 602 of the Act.

Panel’s jurisdiction - directors’ duties etc

4. The policy bases for this note are that insider participation in a control
transaction should not inhibit:

(a) the acquisition of control over voting shares taking place in an
efficient, competitive and informed market (section 602(a)3) and

(b) shareholders and directors being given enough information to
enable them to assess the merits of a proposal (section 602(b)(iii))4.

Scope

5. 4. There is considerable overlap between the issues which are discussed
in this Guidance Note and directors’ and employees’ duties,
employment law and the duties and terms of engagement of advisers.
This guidance applies to these issues where they affect the principles set

3In this Guidance Note, the term “bid” may include takeover bids, schemes of arrangements
and other control transactions. The Panel recognises that the courts regulate schemes of
arrangement. However, the issues discussed in this Guidance Note may arise in
circumstances where the issues are not supervised by the court.
2 The target may be a listed body, a listed managed investment scheme or an unlisted
company with more than 50 members

3 Unless otherwise indicated, all references are to the Corporations Act 2001 (Cth)

4 In some circumstances, section 602(c) may apply.  See Yancoal Australia Limited [2014] ATP
24 at [97]-[103] and Energy Resources of Australia Limited [2019] ATP 25 at [188]-[195]
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5. The Panel expects that all relevant parties will comply with
theirguidance note and legal, fiduciary and statutory duties (and seek
advice on these as required), but its primary concernin relation to
conflicts of interests.  The Panel’s role is to determine whether
unacceptable circumstances exist in the context of a takeover bidunder
section 657A having regard to the purposes of Chapter 6 as set out in
section 602, not to determine whether there has been a breach of
directors'’ or employees’ duties or other obligations under the law5.  The
PanelNevertheless, the overlap does not regard it as being its role to
determine and enforce such duties and obligations“prevent the Panel
exercising its jurisdiction in relation to matters that do fall within its
jurisdiction and role”6.

6. Market participants need to take care to consider and address all of the
legal consequences and obligations that flow from control transactions
with insider participation.  The circumstances discussed in this
Guidance Note may also raise issues which extend beyond the scope of
this Guidance Note.  Merely because a person adheres to the policy
discussed in this Guidance Note does not mean that their actions will be
sufficient to comply with the person’s broader legal obligations.

7. The discussion in this Guidance Note is not an exhaustive discussion on
conflicts of interests and directors’ duties generally and only addresses
the topic in the context of the principles set out in section 602.

Private Equity and other buy-outs

8. The issues discussed in this Guidance Note are applicable to all takeover
bids (irrespective of the source of funding).  However, some of the issues
have recently been brought to prominence by the increase in the number
of private equity bids or other buy-outs which frequently have features
which make this Guidance Note particularly relevant for such bids.

9.

6. The Panel recognises that the topic of insider participation is complex
and context specific.  This guidance note does not aim to be exhaustive
in setting out all the circumstances in which an insider may, or may not,
become a participating insider.  The Panel is concerned not to
discriminate between private equity bidders and other types of bidders
in its application of’s approach to the principles set out in section 602 of
the Actthis guidance note is one of substance over form.

out in section 602 of the Act, including the maintenance of an efficient,
competitive and informed market for a company’s securities where the
company is subject to a takeover bid.

5 Market participants need to ensure they consider and address all of the legal consequences
and obligations that flow from control transactions with insider participation

6 Flinders Mines Limited 02 and 03 [2019] ATP 2 at [20]
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(b) any person with significantmaterial non-public information in
relation to the target or its business obtained through that person'’s
role as an officer or adviser, or former officer or adviser, of the
target company8.

11. An entity which has such information through its role as an adviser to
the target will not be regarded as an "insider" for the purposes of this
Guidance Note where it is acting in a different capacity in relation to a
bid or potential bid, if there are appropriate and effective Chinese walls
in place and the significant non-public information is quarantined from
that part of the entity which is so acting.

8. 12. The term “participating insider” means insiders (as defined
above)includes:

(a) any insider who areis given an understanding by, or enterenters or
proposeproposes to enter into an agreement with, a potential
bidder that theythe insider will gain or benefit49 from the bidder
making a successful bid, for example, by:

(i) (a) acquiring equity in, or options or other derivatives or like
interests over such equity in:

(A) (i) the target;

(B) (ii) the bid vehicle or a related entity;

(C) (iii) the bidder or a related entity;

(D) (iv) another entity whose performance is related to the
performance of the target; or

(E) (v) funds managed by the bidder or related entities; or

(ii) (b) agreeing to enter into, or forming an understanding about

Participating Insiders

7. 10. For the purposes of this Guidance Note, theThe term “insider”
means either or both of:

(a) any officer or adviser7 of the target company who is in a position to
influence the target'’s consideration of the bid;

7 “Officer” is defined in section 9 and includes (among other things) a director or secretary of
the corporation, or a person who makes, or participates in making, decisions that affect the
whole, or a substantial part, of the business of the corporation or who has the capacity to
affect significantly the corporation’s financial standing.  Where the target is a listed
investment scheme, a reference to officer includes the directors of the responsible entity

8 There may be circumstances where the Panel considers a person, other than an officer or
former officer of the target, with material non-public information in relation to the target or
its business to be an insider, such as a current or former adviser of the target

49 Including obtaining a “financial benefit”.
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entering into, employment or other agreements that will apply
if the target is acquired by the bidder and are reasonably likely
to cause a real or perceived conflict of interestinterests for the
insider because of their value, for example significant levels of
compensation, or cash or fee incentives, based on the
performance of the target or elements of the target.510 and

(b) any insider who is a bidder or potential bidder or who has a
relationship11 with a bidder or potential bidder, including:

(i) through a significant economic interest in the bidder12 or as a
controlling shareholder of the bidder

(ii) as a nominee of the bidder13 on the board of the target14 or
another company

(iii) as an employee of the bidder15

(iv) as a relative of the bidder16 or

(v) as an adviser to the bidder.

9. In relation to participating insiders in paragraph 8(b), the Panel will
consider with appropriate modification the procedures, protocols and
disclosure requirements discussed below, taking into account the nature
of the relationship and control transaction.

10. 13. The Panel intends that the description of participation should not
include:

(a) an offer by a potential bidder to continue the person’s existing
equity, compensation or other arrangements with the target or
enter into new arrangements on similarcommercially equivalent
terms to the existing arrangements6;

5 The Panel would be concerned if the spirit and intention of this Guidance Note were sought
to be avoided by the timing of any understanding or agreement, or by making any agreement
or understanding tacit.
10 The Panel acknowledges that it is market practice for private equity bidders to often refrain
from discussing the terms of such agreements with insiders for as long as reasonably possible,
noting that such discussions would result in these insiders becoming participating insiders.
The Panel considers this practice is not unacceptable so long as no tacit arrangements are in
place

11 The Panel is only concerned with existing and past relationships that are relevant in the
context of the transaction, having regard to the nature and materiality of the relevant
relationship and, in the case of a past relationship, how recently it ceased to exist

12 Keybridge Capital Limited 04, 05 & 06 [2020] ATP 6

13 Whether in their capacity as director or observer

14 Realm Resources Limited [2018] ATP 13

15 Energy Resources of Australia Limited [2019] ATP 25

16 Bullseye Mining Limited 02 [2018] ATP 20

6 The Panel would not consider new arrangements to be equivalent to the continuation of
existing arrangements if the management receive cash or other benefits on termination of the
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(b) fees or other arrangements entered into between the target and an
adviser under which the adviser would gain or benefit from the
bidder making a successful bid; or

(b) (c) any participation in a control transaction which is on the same
terms17 as afforded to all other shareholders in the target18.

Addressing Potential Conflictspotential conflicts of
Interestsinterests

Notification by insiders

11. 14. The Panel considers that insiders should promptly inform the board
or any relevant sub-committee or the board of the target company of any
approaches that might lead to a change of control proposal being tabled
andcontrol proposal, taking into account the likelihood of the
underlying control proposal being made.  The Panel considers that
insiders should take reasonable steps to ensure that any conflict (real or
perceived) is avoided19 until appropriate disclosure to the board or
relevant sub-committee has been made.

12. In any event, the Panel expects insiders to inform the board or any
relevant sub-committee of any approaches that might lead to a control
proposal being made prior to entering or proposing to enter into any
agreement, arrangement or understanding with the proponent of the
potential control proposal, where such agreement, arrangement or
understanding might curtail the board’s or any relevant sub-committee’s
opportunity to consider the proposal or any competing proposal.

13. The Panel expects insiders to obtain the consent of the board or relevant
sub-committee or the board’s consent before they provide any
non-public information20.

existing arrangements if the management receive cash or other benefits on termination of the
existing arrangements i.e. new arrangements would not be viewed as “rolled over” if the
management cash-out the old arrangements prior to entering the new ones with the bidder.
17 The Panel will look to the substance over the form (see paragraph 6) when considering
whether an offer genuinely affords equal participation to all shareholders, including where
the transaction includes an offer of equity

18 This exception applies to circumstances where an insider enters into an agreement with the
bidder pursuant to which the insider agrees to sell its shares in the target to the bidder (i.e.,
what is commonly referred to as a “pre-bid agreement”), but only to the extent that the
consideration being paid to the insider is the same as that available under the bid to all other
shareholders in the target (see North Queensland Metals Limited 02 [2010] ATP 7 at [23] and
Payne v Adelaide Steamship Co Ltd & ORS (1976) 14 ACLR 252)

19 For example, by abstaining from attending relevant meetings

20 In any event, insiders owe a duty of confidentiality to the target (see sections 182 to 185 as
applicable)
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15. 16. As soon as the board of a company becomes aware or informed of a
bid or potential bid for the company, in which there is, or is likely to be,
participation by insiders, it should establish appropriate protocols.
NormallyWhen directors of the company are, or may become,
participating insiders, normally this will involve appointing an
independent board committee (IBC) consisting of those directors who
are not participating insiders to oversee the application of these
protocols and the process in the interests of target shareholders21.

16. Any directors who are participating insiders should not be present at, or
participate in or vote on, any consideration by the board of the bid or
any competing bid22.

17. If all directors are participating insiders, companies should consider
appointing at least one independent director to form an IBC.  If no
independent director is appointed, the Panel will have regard to the
effect of the lack of independence in the circumstances and the extent to
which any other measures have been adopted to address the effect.

Protocols

18. 17. When considering what processes and protocols to adopt and when
applying them to manage the bidding and negotiation process and
potential conflicts of interests of participating insiders, the IBC should
have regard to the nature of the relationship and control transaction and
the effect that any such processes and protocols could have on the
interests of shareholders in order to ensure that the principles set out in
section 602 of the Act are upheld.  These include ensuring that:

(a) the acquisition of control over voting shares of listed companies
takes place in an efficient, competitive and informed market; and

(b) the holders of shares in a company:

(i) know the identity of the person who proposes to acquire a
substantial interest in the company;

14. 15. The Panel considers that it would be prudent for companies to make
such requirements clear to their management and boards, and that
bidders seeking to gain the support of insiders should also make any
proposed discussions subject to such requirements.

Independent board committee

21 If the proposed bid includes an offer of unlisted stub equity, an insider who may receive a
material stake or special advantages or rights from a holding of stub equity may be regarded
as lacking independence unless and until they rule out taking up the equity or commit to
taking it up for no more than a small portion of their shareholding

22 The Panel acknowledges that there are circumstances where a director who is a
participating insider may wish to present, in that capacity, the merits of the bid to the board
but considers that it should not be involved in any consideration by the board of the bid or
any competing bid
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(d) ensure that the appointment of any advisers and experts does not
put at risk the (actual or perceived) integrity of the process, for
example by participating insiders being involved in the
appointment25 and

(e) (d) ensure that shareholders’ best interests are advanced in the face
of any proposal involving participating insiders, including through
the IBC’s approach or attitude to potential rival bidders and the
proper ongoing conduct of the company’s business during the
period.

20. 19. Because each situation is different, the Panel does not wish to
prescribe what processes or protocols an IBC should adopt to manage
potential conflicts of interests of participating insiders in order to ensure
that the principles in section 602 of the Act are upheld.  Where it receives
an application, the Panel will examine the protocols adopted in each
matter on a case-by-case basis in light of the core principles of this
guidance note26.  However, as an illustrative example, the Panel sets out
some protocols that an IBC may adopt, where appropriate to a
company’s circumstances.  Each IBC will need to consider and adopt
protocols appropriate to its company’s circumstances.  Examples of
protocols that an IBC may consider adopting include:

(a) informing participating insiders and bidders that the IBC will
control any process and the degree of any involvement by
participating insiders.  To assist compliance with this, the IBC may
require a representative of the target company to be present at all
meetings between participating insiders and the bidder or

(ii) have reasonable time to consider the proposal; and

(iii) have enough information to assess the merits of the proposal.

19. 18. The protocols should seek to:

(a) establish rules concerning information disclosure and access,
confidentiality and related matters;

(b) preclude influence by participating insiders on the target’s
response to any proposal (recognising that the IBC may need to
obtain information from participating insiders, including to assist
with the preparation of the target’s statement and to comply with
section 638 of the Act23);

(c) ensure that the IBC has appropriate advice;, including independent
legal and financial advice when appropriate24

23 Bulletproof Group Limited [2018] ATP 3 at [17]

24 Energy Resources of Australia Limited [2019] ATP 25 at [82]-[83]

25 Strategic Minerals Corporation NL [2018] ATP 2 at [62]-[68]

26 See paragraph 3
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(c) advising participating insiders that they must not provide any
corporate information727 to anyone828 without the express approval
of the IBC and following entry into an appropriate confidentiality
agreement between the target company (represented by the IBC)
and the person;

(d) requiring that none of the participating insiders discussesdiscuss
the bid or any competing proposal with customers, suppliers or
other employees of the target company unless specifically
requested to do so by the IBC, and  only on terms and conditions
approved by the IBC; and

(e) requiring participating insiders to disclose to the target company
any material “non -public” information about the target company
which they have provided to the bidder or potential bidder with
whom they are or may be involved.

21. 20. In addition, the Panel would normally expect that an IBC would
adopt processes and protocols to monitor, manage and control the flow
of information to all actual and potential bidders, including those that
are involved with participating insiders.

21. The Panel is more likely to find that unacceptable circumstances exist
where appropriate protocols have not been established and followed to
ensure that:

(a) potential conflicts of interest are adequately addressed; and

(b) an efficient, competitive and informed market for control of
securities of the target, and the principles set out in section 602, are
upheld.

potential bidder;  with whom they are involved

(b) requiring participating insiders to:

(i) cease communications or involvement with any bidder or
potential bidder, except as permitted under the protocols
established by the IBC; or

(ii) in appropriate circumstances, stand aside or resign from their
management/board positions in order to pursue the
proposed bid (recognising that certain legal and equitable
obligations, including with respect to confidentiality and use
of information may continue notwithstanding such standing
aside or resignation and subject to the board'’s ongoing right
to require assistance from those insiders during any leave of
absence);

7 including27 Including the existence of any potential bidder or the details of any potential bid.

8 including any employee, customer28 Which may include (depending on the circumstances)
employees, customers or suppliersuppliers of the target.
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24. The Panel would normally expect that, in circumstances where target
directors have not provided equal access to information to potential
rival bidders, they would have sound reasons for their decision9, given
the effect or potential effect of their decision on an efficient competitive
and informed market for the target company and its securities that a
selective release of such information to some (but not all potential
bidders) by the target company may cause10.

25. If participating insiders are involved in a takeover bid or potential
takeover bid, and other potential bidders are given less information than
that given to the bid involving participating insiders, the Panel, if it
receives an application, would likely scrutinise closely the
circumstances, and reasons given by target directors in support of their
decision to withhold that same information from the other potential
bidders (and especially where the bid involving participating insiders is
recommended by the target board).  This is to ensure that the reasons
and the outcome are consistent with the purposes of Chapter 6, and in
particular, with the existence of an efficient, competitive and informed
market for the securities in the target company.

22. The Panel notes that the above discussion is not an exhaustive
discussion on conflicts of interests generally and only addresses the
topic in the context of the principles set out in section 602.  Market
participants should note that solely complying with the example
protocols discussed above may not necessarily be adequate or sufficient
in terms of their duties and responsibilities to manage all conflicts of
interests faced by participating insiders.  Market participants should
also note that, in certain instances, ratification of a participating insider’s
conflicts of duties by a target board, for example through the
participating insider obtaining the board’s consent or following the
IBC’s protocols, may not be adequate or sufficient to cure a breach of
that insider’s duties.

Provision of Information to Potential Rival Bidders

23. There is currently no general requirement that a target company must
provide equal access to information about the target company to rival
bidders.  In Goodman Fielder 02 [2003] ATP 5, the sitting Panel considered
that Goodman Fielder directors needed to explain to their shareholders
why they had given access to rival bidders but not Burns Philp, “both to
the resolve the apparent anomaly and to provide additional information
about the bid process” [para 96].  The Panel considers that the principles
enunciated in Goodman Fielder 02 continue to be appropriate principles.

9 Goodman Fielder 02 [2003] ATP 5 at [96].
10 An effect on the efficient, competitive and informed market for securities of the company
will, necessarily, have some effect on the interests of shareholders of the company.
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(b) an explanation of any relationship30 between the participating
insider (or persons connected to the participating insider) and the
proponent of the control transaction

(c) (b) details of any incentive, and participation and fees offered to
participating insiders;

(d) (c) the process, and the protocols adopted by the IBC to address
potential conflicts of interest;interests and

(e) (d) the identity of the persons behind a bidder to the extent
required by sectionssection 60231 or section 636(1)(a).

Disclosure to Shareholdersshareholders

Material information about the target

22. 26. The IBC should carefully consider all information provided to any
potential bidder to determine whether such information should be
included in the target’s statement so as to give target shareholders
enough information to enable them to assess the merits of the proposal.
The Panel considers that, as a general principle, the target should seek to
ensure that a bidder who is involved with participating insiders does
not have an advantage over shareholders in relation to material
information about the target company 1129.  For example, a target should
carefully compare the level and detail of information which was
provided to the bidder against the level of information disclosed in the
target’s statement.

23. 27. Similar requirements clearly also apply to a bidder who receives
information from the target or from participating insiders.  A bidder
should consider the information to be disclosed in its bidder’s statement
very carefully.  For example, a bidder should carefully compare the level
and detail of information which was provided to the financiers to the
bid against the level of information disclosed in the bidder’s statement.

Adequate disclosure of insider participation

24. 28. The bidder and the IBC should ensure that there is adequate
disclosure to target shareholders, whether in the bidder’s statement or
target’s statement, including information as to:

(a) the identity of any participating insiders;

1129 Such information advantage may include forward looking information., while
recognising that such information shared with a bidder may not always be in a form or of a
nature that is appropriate for disclosure in a target’s statement

30 See footnote 11

31 Strategic Minerals Corporation NL [2018] ATP 2 at [47]
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(d) whether, as a result of an inadequate negotiation process, the terms
of a transaction involving a participating insider are onerous to
target shareholders or otherwise unacceptable and are not

Unacceptable circumstances

25. 29. The Panel is more likely to find that unacceptable circumstances exist
where target shareholdersappropriate protocols have not been given
adequate information or where a bidder that is involved with
participating insiders has an advantage overestablished and followed to
ensure:

(a) potential conflicts of interests are adequately addressed and

(b) an efficient, competitive and informed market for control of
securities of the target, and the principles set out in section 602, are
upheld.

26. In all matters, the Panel will consider the circumstances as a whole.  The
following factors may, alone or together with other factors, give rise to
unacceptable circumstances:

(a) whether sufficient measures are taken to ensure the integrity of the
process, for example through independent advice to the IBC32 and
the maintenance and integrity of minutes for the IBC and board
meetings33

(b) whether shareholders are provided with adequate disclosure in
relation to the participating insider’s relationship with the bidder,
any potential or actual conflicts and how these have been
addressed34

(c) in the context of a fundraising with a significant control effect,
whether the involvement of an insider is likely to influence the
company’s fundraising decision in a manner which may not be in
the best interests of shareholders35 and whether appropriate
processes are implemented to consider funding alternatives36

32 Energy Resources of Australia Limited [2019] ATP 25 at [82]-[83]; Strategic Minerals Corporation
NL [2018] ATP 2 [62]-[68]; Warrnambool Cheese and Butter Factory Company Holdings Limited 02
[2016] ATP 11 at [18] and [23]

33 Energy Resources of Australia Limited [2019] ATP 25 at [89]

34 Strategic Minerals Corporation NL [2018] ATP 2 at [68]; Investa Office Fund [2016] ATP 6 at
[47]-[54]; Hastings Diversified Utilities Fund 02 [2012] ATP 11 at [27]

35 Smoke Alarms Holdings Limited [2020] ATP 2 at [38] and [40]; Energy Resources of Australia
Limited [2019] ATP 25 at [87]-[91] and [139]

36 Strategic Minerals Corporation NL 06 [2020] ATP 8 at [30]
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(e) cancel acceptances45 and

(f) restrict participating insiders from participating in some or all of
the benefits accruing to them through the transaction.

supported by ordinary commercial considerations37

(e) the timing, the implementation and the effectiveness of the
protocols38

(f) competing bidders being given less information than that given to
the bidder involving a participating insider, unless appropriate
protocols are in place to ensure that the IBC’s consideration of the
competing bids is not influenced by the participating insider39 and

(g) a participating insider providing material non-public information
about the target company, becauseto a potential bidder without the
consent of the IBC or the board, or coming to an understanding
which may lead to an agreement or arrangement with a potential
bidder without first providing sufficient information that it has
received from the target company or fromto the IBC or the board
for it to consider the transaction.

Remedies

27. The Panel has wide powers to make orders.40  It may, for example:

(a) require further disclosure41

(b) commission an independent expert’s report or a revised
independent expert’s report42

(c) restrict participating insiders from exercising their voting rights on
future resolutions relating to the control transaction43

(d) extend the bid period and require the offer of withdrawal rights44

37 Smoke Alarms Holdings Limited [2020] ATP 2 at [32]-[33]; Benjamin Hornigold Limited 05, 06 &
07 [2019] ATP 18 at [129]

38 PM Capital Asian Opportunities Fund Limited 01 [2021] ATP 17 at [59]; Molopo Energy Limited
01 & 02 [2017] ATP 10 at [219]-[221]; Molopo Energy Limited 03R, 04R & 05R [2017] ATP 12 at
[221]

39 See Goodman Fielder 02 [2003] ATP 5 and its principles recognised in Guidance Note 7: Deal
protection

40 section 657D

41 Strategic Minerals Corporation NL [2018] ATP 2; Investa Office Fund [2016] ATP 6

42 Strategic Minerals Corporation NL [2018] ATP 2

43 Bullseye Mining Limited 02 [2018] ATP 20

44 Keybridge Capital Limited 04, 05 & 06 [2020] ATP 6

45 Benjamin Hornigold Limited 05, 06 & 07 [2019] ATP 18
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