
26 March 2008  
 
 
 
CAMAC 
GPO Box 3967  
SYDNEY  NSW  2001  
 
 
By facsimile:  9911 2955 
 
Dear Sir/Madam 
 
Submission regarding review on external administrations  
 
“Issues in external administration” 
 
I refer to the discussion paper “Issues in external administration” dated 7 
February 2008 and wish to make an initial brief submission on two subjects. 
 
The first subject is that of phoenix companies.  I know that the scope of your 
review may not cover the concept of phoenix companies however, I wish to 
place the subject matter squarely on the agenda.   
 
In my opinion, there is a deficiency in the Australian laws.  The New Zealand 
government has not only passed legislation specifically in this area, but done so 
in a fair and balanced manner.   
 
I attach an extract from an article written by partners of this firm which 
appeared in Lawyers Weekly newspaper, regarding this matter.  The contents 
are self explanatory.   
 
I also refer to the recent article in the International Insolvency Bulletin about the 
subject of Phoenix companies. 
 
In short, I feel strongly that the concept and subject of phoenix companies must 
be defined and then addressed in legislation.   
 
The existence of strong “phoenix company” legislation will induce directors to 
properly use the insolvency laws to maximize the return to creditors (in “fear” or 
appreciation of the contra legal consequences).   
 
The second issue which I wish to cover is the issue of electronic notice to 
creditors.  It is a subject covered by your discussion paper.   
 
You have correctly identified that, for example, an Administrator is entitled to 
give notice of a meeting by electronic means pursuant to section 600G of the 
Corporations Act.  However, this section only applies if the recipient of the 
notice (e.g. a creditor) has already provided an indication that they are 
prepared to receive the notice in that electronic form.   
 
This is somewhat unworkable. 
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This requirement means that there must be, arguably on each and every 
appointment, an initial written notification given to the creditors and then a 
response before there is the ability to use the electronic form of Notice. 
 
It would be interesting to ascertain whether or not a creditor can give an en 
global, once-off, notification to an insolvency practitioner, thereafter allowing 
that practitioner’s firm to forward reports electronically on each and every 
appointment.  That could facilitate very effective communications with 
organizations that have constant dealings with liquidators and trustees (e.g. 
banks, financial institutions and the tax department, utilities suppliers, and the 
like). 
 
However, it is far from clear that this general permission can be given and a 
restrictive reading of the legislation suggests that the creditor must, after 
receiving written notification of a particular appointment from the administrator, 
then give permission to receive electronic communications on that appointment 
thereafter.   
 
One of the reasons why I say that the present legislation is unworkable is 
because the task of notifying all creditors of a company about a meeting 
becomes difficult if that list of creditors has to be split into postal creditors, 
facsimile creditors and email creditors.   
 
I adopt the philosophy that the more simple the task, then the less chance of 
any error.  One list is better than three lists.   
 
Therefore, I hope these brief comments assist with your review and I hope to 
have sufficient time to make further contributions. 
 
 
Yours sincerely  
 
 
GEOFFREY MCDONALD  
PARTNER 
BARRISTER AT LAW 
 
cc Insolvency Practitioners Association of Australia 
 Level 5,33 Erskine Street 
 SYDNEY  NSW  2000 
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Introduction 
 
This submission addresses the release of the Corporations and Markets Advisory 
Committee (CAMAC) discussion paper on Issues in External Administration 
(February 2008). Professor Michael Adams and Marina Nehme of the School of Law, 
University Western Sydney, wish to provide an informed debate on these critical 
issues.  Some of the suggestions that have been provided in this submission are of a 
policy nature and observe the need to accept some of the recommendations of the 
CAMAC. 
 
If any of the responses require further explanations, please contact Professor Michael 
Adams at the UWS School of Law at Michael.Adams@uws.edu.au 
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Staff involved in producing this response 
 
The University of Western Sydney, School of Law, has a variety of staff from many 
different areas of the law.  In respect of this submission, the substantive legal 
submissions have been prepared by Professor Michael Adams and Marina Nehme. 
 
ADAMS; Michael is the Head of the School of Law and Professor of Law and 
Provost for Parramatta campus, University of Western Sydney. Previously he was the 
Perpetual Trustees Australia Chair of Financial Services Law and also Professor of 
Corporate Law in the Faculty of Law at the University of Technology, Sydney.  He 
was the former Assistant Director of the UTS Centre for Corporate Governance and 
has been teaching and researching corporate law for over twenty years in Australia, 
UK, China, USA and Malaysia.  
 
NEHME; Marina is a Lecturer in Law at the University of Western Sydney.  She is a 
researcher in corporate law issues.  Previously, she was a part time Lecturer in 
Corporate Law at the University of Technology, Sydney and a member of UTS 
Corporate Group. Marina is a doctoral candidate at UWS focussing on enforceable 
undertakings. 
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General Observations: 
 
In principle, we believe that the various proposals included in the discussion 
paper for external administration are positive and practical. Throughout our 
submission, we  have  tried  to  give  a  clear  rational  as  to why we  support  a 
particular proposal or why we disagree.   
 
 
Issue 1: Access to creditor list 
 
The Referred Proposal is that: 
 
The administrator of a company should be required to provide access to a list 
of  a  company’s  known  creditors  as  soon  as  practicable  after  their 
appointment. 
 
Such  a  proposal  has  its merits.    The  arguments  in  favour  of  retaining  the 
current position can be contested: 
 

• Some  creditors  may  be  concerned  about  the  disclosure  of  commercially 
sensitive financial information to other persons: The referred proposal will 
allow  creditors  to  make  informed  decisions  in  creditors  meeting.  
Furthermore,  it  also  allows  them  to  protect  their  interest.  These 
advantages will outweigh any inconvenience the creditors may have in 
case of disclosure of sensitive information to other people.  

• The list may encourage proxy hunting by creditors: We agree with CAMAC 
that proxy hunting is not a real concern.  Proxy is a person who has the 
right  to  vote  in  the  interest  of  the  person  who  pointed  him/her.  
However,  the  system protects  the  interest of  creditors by noting  that 
proxies can only be given with  the consent of  the persons entitled  to 
vote.   It is a normal and acceptable commercial practice for persons to 
solicit proxies on certain matters.  Furthermore, solicitation in Australia 
for  proxies  is  not  as  developed  as  in  the  US  and  is  not  really  a 
problem.1  

                                                 
1 Kathryn Watt, “Proxy Voting Trends: Fund Managers  in the United States of America and 
Australia” (2003) 15(1) Bond Law Review 12, 17. 
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• any  requirement  to mail  the  list may  increase  administrative  costs:  Such  a 
cost  will  be  minimised  by  the  use  of  electronic  means  of 
communication. 

• the  list  could  in  some  circumstances  make  it  easier  for  other  insolvency 
practitioners  to  lobby creditors  to  replace  the administrator: The voluntary 
administrator may  be  removed  in  two ways:  At  the  first  creditors’ 
meeting,  the  creditors who do not approve of  the administrator may 
remove him/her by passing a resolution to that regard. 2  After the first 
creditors’ meeting,  the  administrator may  no  longer  be  removed  by 
resolution.  The  administrator  may  be  removed  by  the  court  on 
application  of  the  creditor  or  ASIC.    However,  the  removal  of  the 
administrator  through  the  first  creditors’  meeting  can  be  hard  to 
achieve due to the fact that the time for the creditors to be notified of 
and prepare  themselves  for  the  first  creditors meeting  is  too  short  to 
allow  them  to  lobby  for  the  removal  of  the  administrator  (This  is 
especially  a  problem  since  the  creditors  cannot  remove  the 
administrator  after  the  first  creditors’ meeting  except  through  court 
application).3  

 
Even  though  the period  for  calling a  first  creditors meeting has been 
extended  (the  first  creditors’ meeting  now  need  to  be  called within 
eight  business  days  of  appointment  and  give  notice  for  at  least  five 
business days4), sending a list of the name of the creditors will be very 
helpful  to deal with  the  issue of  removal of  administrator  through  a 
resolution at the first creditors’ meeting.   Maximising the opportunity 
for  the creditors  to use  this  right of  removing creditors can have  two 
advantages: Firstly, it will promote creditors’ confidence in the process 
of voluntary administration. Secondly, secured creditors with a charge 
over  most  or  all  of  the  assets  of  the  company  may  refrain  from 
appointing  a  receiver  if  they  are  allowed  to  be  involved  in  the 
appointment of the administrator.5 

 
Accordingly,  we  believe  that  administrator  should  provide  a  list  of  the 
company’s known creditors. 
 

                                                 
2 Corporations Act 2001 (Cth), s 436E(4). 
3  Andrew Keay, “Voluntary Administration: The Convening and Conducting of Meetings” 
(1996) 4 Insolvency Law Journal 9. 
4 Corporations Act 2001 (Cth), s 436E. 
5 Michael Murray, Keay’s Insolvency: Personal and Corporate Law and Practice (2005, 5th ed) 491. 
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Policy options on information to be disclosed: 
We support Option 2: Name, Contact details and amount.  This option allows 
the creditors to make informed decisions to protect their rights and interests.  
This  may  also  foster  confidence  of  creditors  in  the  process  of  voluntary 
administration due to the transparency that will arise from this disclosure. 
 
Policy options on timing of disclosure 
We support Option 2: With the notice of the first meeting of the creditors. 
Option  1  may  cause  some  problem  to  administrators.     What  would  be 
considered  as  ‘as  soon  as  practical’?  It  is  important  to  keep  in mind  that 
administrators  are  still  familiarising  themselves  with  the  affairs  of  the 
company. 
 
Option 2 on the other hand will be a middle ground between the pressure put 
on administrators to perform and the interest of creditors. The administrators 
have a  few days  to put  the  list of creditors  together and  the creditors when 
receiving  the notice  to  the  first  creditors’ meeting with  the  list  (at  least  five 
business days6) will have time to lobby for the removal of the administrator. 
They will also have time to take certain measures to protect their interests (by 
appointing  proxies  for  instance).    Furthermore,  to  make  the  job  of  the 
administrator slightly easier (especially when dealing with claims such as the 
one that arose from 2007 Sons of Gwalia case7), it may be preferable to identify 
the amount of each claim within designated bands, rather than disclosing an 
estimate of the specific amount due for each creditor. 
 
Option  3 may  not  give  as much  freedom  to  creditors  as Option  2  because 
creditors will not be able to use the information in the list of creditors during 
the  first meeting.  It may  not  also  allow  them  to  lobby  for  the  removal  of 
creditors during the first meeting. 
 
Policy options on recipients of information 
We support Option 2: The company creditors, other than creditors owed less 
than  $1000.   The  reason we  support  such  a provision  is  for  the purpose of 
consistency  with  the  winding  up  provisions,  especially  s  496(3)  of  the 
Corporations Act 2001 (Cth). 
 
                                                 
6 Corporations Act 2001 (Cth), s 436E. 
7 Sons of Gwalia Ltd v Margaretic and Another (2007) 232 ALR 232, 60 ACSR 291. 
 



Adams & Nehme, UWS 
14 May  2008   

 

Page 7 
 

Issues in External Administration 
Discussion Paper 

 

Option 3 may cause damage  to certain creditors  in relation  to  their  financial 
position and  this may  lead  to  speculation on  the market.     Accordingly, we 
believe  that disclosure  should  be  targeted  to  the  creditors’  of  the  company 
only and not to the general public. 
 
 
Issue 2: Administrator’s notice to property owners 
 
The Referred Proposal is that: 
 
The administrator of a company should be required to provide details of the 
location of all equipment in the possession of the company owned by entities 
other  than  the  company.  These  details might  be  included  in  the  s  443B(3) 
notice that informs the owner or lessor that the company does not propose to 
exercise rights in relation to the property. 
 
We agree with this proposal (PP2). Without such information, the lessors will 
have no  idea where  the property  is  located.     The  lessors may have  to make 
their own  enquiries  in  relation  to  this matter which  can be  impractical  and 
costly  to  the  lessor  in  certain  cases.  It  is  good  business  practice  for  the 
administrator to notify the lessor for the location of the property. 
 
 
Issue 3: Chairing the major meeting of creditors 
 
The Referred Proposal is that: 
 
A nominee of an administrator should be allowed to chair the second [major] 
meeting  in  voluntary  administration,  where  the  administrator  is  sick  or 
otherwise unable to attend in person. 
 
We agree with the proposal PP3.  Such a proposal is reasonable and desirable.  
It also introduces flexibility into the system of chairing meeting in the case of 
voluntary administration because it recognises that in certain instances it may 
be  impractical  for  the  administrator  to  chair  a  meeting.    Furthermore, 
involving  the  court  each  time  when  an  administrator  needs  to  appoint  a 
nominee  may  be  onerous  and  may  slow  down  the  process  of  voluntary 
administration. 
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Another element that should also be taken into consideration is in relation to 
the  requirement  that  the  administrator  should  ‘attend  in  person’.    With 
globalisation  today,  creditors  of  the  companies may  live  in different places 
and accordingly organising meetings may be problematic.  In Holzman v New 
Horizons Learning Centre  (Canberra) Pty Ltd & Ors,8  the administrator of  four 
related companies made an application under s 447A of the Corporations Act to 
permit  him  to  attend  the  second  creditors’  meeting  via  video  conference 
because  the meeting was  taking place  in  four different  locations  (Canberra, 
Brisbane, Adelaide and Perth) at the same time.  The court granted such leave 
because the creditors where not disadvantage by the non‐personal attendance 
of administrators.   Going  to court  for such  leave can be expensive and may 
result  in  the  lengthening  of  the  process  of  voluntary  administration.    This 
‘bodily  attendance’  requirement  may  need  to  be  made  more  flexible. We 
propose that the administrator needs to attend in person the second creditors’ 
meeting; however  the use of video  conference or other  types of  technology 
may be used when the administrator is unable to attend a meeting in person. 
 
Issue 4: Notification of breach of deed of company arrangement 
 
The Referred Proposal is that: 
 
The deed administrator should be required to notify creditors of any breach of 
a deed of company arrangement. 
 
There is a need for a statutory requirement for the deed administrator or the 
directors  to  inform  creditors  if  there  is  a  breach  of  the  deed.    However,  
s 445CA of  the Corporations Act notes  that creditors are entitled  to  terminate 
the deed if: 

• there has been a breach of the deed; and 
• the breach has not been rectified. 

 
For  this reason  it serves no purpose  to  follow Option 1: Obligation  to notify 
all breaches.  Such a requirement is unduly burdensome especially due to the 
fact that certain breaches may be remedied.   
 
We propose  that  the deed administrator or  the directors  (if  in control of  the 
company under the deed) have to inform the creditors for breaches that have 
                                                 
8 Holzman v New Horizons Learning Centre (Canberra) Pty Ltd & Ors [2004] NSWSC 9.  
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not  and will  not  be  rectified.   Creditors  should  be  aware  of  such  breaches 
because such breaches may lead to the termination of the deed. 
 
Issue 5: Appointment of new person as liquidator 
 
 The Referred Proposal is that: 
 
Directors and  related party  creditors  should be prevented  from voting on a 
proposal  to  appoint  a  different  person  as  liquidator  when  a  company 
proceeds from administration into liquidation. 
 
We  agree with proposal PP5  that  there  should be no  change  in  the  current 
position. There is no reason to stop directors and other related party creditors 
from voting to appoint a new liquidator for the following reasons: 
 

• The referred proposal can be viewed as a tough regulation and can also 
be unreasonable.  Stringent rules are usually designed to cope with the 
“bad apples” and the unusual hard cases, which in reality constitute a 
minority of all the problems in the domain of voluntary administration.  
Most  of  the  directors,  being  “good  apples”  will  accordingly  be 
subjected  to  unreasonable  rules.  This  is  unacceptable  for  a modern 
corporate society with a strong commercial focus. 

• If we imposed such a limitation then there will be a need to extend the 
limitation  to  every  person  who  may  be  involved  with  a  voidable 
transaction. This is impractical. 

• The  liquidator has  a number of duties  imposed on  them  that  ensure 
that  the  interests  of  all  parties  are  taken  into  consideration.    If 
liquidators do not take action due to their relation to a certain creditors, 
they will be in breach of their duties. 

• The  liquidator  is  an  independent  person.9    If  the  liquidator  is  being 
bias, the liquidator can be challenged on ground of impartiality.10 

• Section 600A of Corporations Act provides further protection in relation 
to  this matter.    This  is  the middle  ground:  allowing  all  creditors  to 
votes while protecting  their  interest  in case of misuse of  the rule  that 
allows all creditors to vote. 

                                                 
9 Re National Safety Council of Australia (Victoria Division) (1989) 15 ACLR 355. 
10 Re Wes Australian Gem Explorers Pty Ltd  (1994) 13 ACSR 104.    In Re Nickel Mines Ltd  (1978) 
ACLR 686, the court removed a liquidator whose independence has been compromised. 
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Issue 6: Administrator’s remuneration 
 
 The Referred Proposal is that: 
 
Where a company is put into liquidation after an administration (or deed of 
company arrangement)  then  the  remuneration of  the administrator  (or deed 
administrator)  should  be  provided  a  priority  over  that  of  any  replacement 
liquidator. 
 
We agree with this proposal.  It is only fair for administrator to be protected 
and to claim their remuneration in priority to liquidators.  Furthermore, there 
may be  an  inconsistency between  the  lien  that  an  administrator has on  the 
asset  of  the  company  and  the  lower  priority  that  administrators  have  to 
recover their remuneration in case of winding up of the company.11 
 
 
 
Issue 7: Provisional liquidator’s remuneration 
 
The Referred Proposal is that: 
 
Creditors  should  be  able  to  approve  the  remuneration  of  a  provisional 
liquidator  when  a  company  proceeds  from  provisional  liquidation  into 
liquidation. 
 
To  ensure  consistency  of  the  treatment  of  court  appointed  liquidators  and 
provisional  liquidator  in  relation  to  remuneration,  similar  provision  to  s 
473(3)  and  (6)  should  be  adopted  in  relation  to  the  remuneration  of 
provisional liquidators. 

                                                 
11 Geoff McDonald Submission to Treasury (June 1997).  
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Issue 8: Postal voting by creditors 
 
The Referred Proposal is that: 
 
A  new  mechanism  should  be  introduced  to  allow  for  voting  by  post  on 
proposals  relating  to  remuneration  [of  a  liquidator],  compromise  of  debts 
under  s  477(2A)  of  the  Corporations  Act  2001  (Corporations  Act)  and 
liquidators entering into agreements on the company’s behalf under s 477(2B) 
of the Corporations Act. 
 
We agree with proposal PP8.   
 
Issues arising from PP8 
 
Should postal voting, if introduced, be permitted beyond the three matters set out in 
the Referred Proposal? 
 
Yes, we believe so. 
 
Should electronic voting be permitter in addition to postal voting? 
 
Yes,  it should.   We need to take advantage of the technology available to us 
and use it.  
 
Issue 9: Assumed solvency defence for officer‐initiated transactions 
 
The Referred Proposal is that: 
 
The defences to the voidable transaction provisions should be amended, such 
that  the  insolvency defence  [that  is,  the assumed  solvency defence] under  s 
588FG does not apply to the new provisions relating to transactions entered 
into while a company was under administration (given that insolvency is not 
a condition for those provisions). 
 
We agree with proposal PP9 that the defence should not be removed. 



Adams & Nehme, UWS 
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Issue 10: Replacing a liquidator 
 
The Referred Proposal is that: 
 
ASIC  should  be  able  to  apply  to  a  court  to  replace  a  liquidator  if  the 
liquidator dies or is no longer registered. 
 

In  relation  to  ss  437(7)  and  502  of  the  Corporations Act,  the  Federal Court 
(Corporations) Rules 2000 at 7.2 notes that:  

  “(1)  If, for any reason, there is no liquidator acting in a winding up, the Court 
may: 

  (a)  in  the  case  of  a winding up  by  the Court —  appoint  another  official 
liquidator whose written consent  in accordance with Form 8 has been 
filed; and 

  (b)  in  the  case  of  a  voluntary winding up —  appoint  another  registered 
liquidator whose written consent  in accordance with Form 8 has been 
filed. 

  (2)  The Court may make the appointment: 
  (a)  in any case — on application by ASIC, a creditor or a contributory; or 
  (b)  in the case of a winding up by the Court — on its own initiative.” 
 
Accordingly,  there  is  no  need  to  amend  the  legislation  since  ASIC  has 
sufficient powers in relation to this matter. 
 
Issue 11: Taking possession of and transferring books 
 
The Referred Proposal is that: 
 
ASIC  should be able  to  take possession of books  relating  to a  company  in 
external administration, and transfer those books to another liquidator, if a 
liquidator dies or is no longer registered. 
 
No particular opinion on this proposal 



Adams & Nehme, UWS 
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Issue 12: Exemption from classification as controller 
 
The Referred Proposal is that: 
 
The definition of ‘controller’ should be revised such that enforcing a security 
over a single asset, or an asset with a value of  less than $100,000, does not 
involve a controllership and the requirements of the Corporations Act dealing 
with controllers are not applicable. 
 
We agree with proposal PP 12.  The exemption should not be introduced into 
the system for the following reasons: 
 

• Prescribing  by  regulation  or  law  a  certain  value  ($100,000)  is  not 
practical.    This  amount  may  fluctuate  due  to  inflation  or  quickly 
become inappropriate. 

• The value or one asset assessment does not take into consideration the 
size of the company and the assets it has at its disposal. What may be 
considered as a small amount for one company may be a considered a 
considerable amount for another company. 

 
Issue 13: Exemption from voidable transaction provisions 
 
The Referred Proposal is that: 
 
Transactions conducted under the authority of a receiver or [other] controller 
should be exempted from the voidable transaction provisions. 
 
We  support Option 1  for  the  reasons outlined on page 57 of  the Discussion 
Paper. 



 
Issue 14: Publication of external administration notices 
 
The Referred Proposal is that: 
 
The  requirement  to  publish  insolvency  notices  in  a  newspaper  should  be 
limited,  such  that  it  requires  only  a  summary  statement  with  additional 
details  to  be  published  on  a  website  to  be  maintained  by  ASIC  or  a 
professional  body.  An  alternative  proposal  would  move  all  notices  to  a 
website to be maintained by ASIC or a professional body. 
 
There  is  a  need  to  rely  more  and  more  on  the  technology  that  is  easily 
available  to  society.   While doing  so  it  is also  important  to be aware of  the 
people who have access to such technology. The Australian Bureau of Statistic 
gathered the following information:12 
  
Business Use of Information Technology, Summary Indicators ‐ 2002‐03 to 

2005‐06  
    2002‐03  2003‐04 2004‐05  2005‐06
  Computer use (%)   83.0  85.2 88.6  88.8 
  Internet use (%)   71.4  74.2 76.8  81.3 
  Web presence (%)   23.0  25.1 26.7  29.8 
 
 
As  it can be noted,  the  level of use of  information  technology  is  rising over 
time. In 2005‐2006, 81.3% of the businesses are using the internet in one form 
or  other.    This  number  is  bound  to  increase  in  the  coming  years.  This 
empirical  data  supports  the  authors’  anecdotal  evidence  of  the  use  of  the 
internet  in  the commercial world.   For  this  reason we support  the option of 
gradual  increase  of  the  use  of  internet  disclosure. We  believe  that  at  this 
moment Option 2  should be  introduced  in  the  system. Abbreviate  the print 
disclosure requirement and add an internet disclosure requirement.  This will: 

• Inform the public about the external administration through print 
• If people would like more information, they can access the web 
• The use of the internet will allow the information to be available to the 

public for a period of time. 

                                                 
12 Australian Bureau of Statistics, “Business Use of Information Technology 2005‐2006”. 
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When  people  become  familiar with  this  process,  it may  be  a  good  idea  to 
move to Option 3 and discontinue the print document requirement and rely 
on internet disclosure.  This will reduce cost of disclosure. 
 
Issue 15: Exemption from publication 
 
The Referred Proposal is that: 
 
The rule allowing a deed administrator to apply to the court for an exemption 
from  the  rule  requiring  a  company  to  publish  its  former  name  on  public 
documents should be extended to all other types of external administration. 
 
We agree with this proposal to ensure consistency of the system. 
 
Issue 16: Electronic communication with creditors 
 
The Referred Proposal is that: 
 
The new mechanism  for  electronic  communication with  creditors  should be 
extended,  to  allow  for  electronic  means  to  be  used  except  if  the  creditor 
requests a hard copy of documents. One suggested approach would provide 
for a single page to be sent to creditors directing them to documents available 
on  a website  and  providing  a  telephone  number  to  call  if  a  hard  copy  is 
required. An alternative proposal would provide for a creditor being ‘deemed’ 
to  have  consented  to  electronic  communication  where  a  company  has 
communicated  with  a  creditor  by  that  means  at  any  time  prior  to  the 
commencement of the external administration. 
 
We support this proposal. As it can be seen from the table illustrated in issue 
14, most  businesses  have  access  to  the  internet.    Electronic  communication 
should  be  encouraged  either  through  email  facility  or  fax  or  notices  on  a 
website.  This will increase efficiency and save both time and cost.    
 
 
Professor Michael Adams & Marina Nehme 
School of Law, University of Western Sydney 
14th May 2008 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
16 May 2008 
 
 
John Kluver 
Executive Director 
Corporations and Markets Advisory Committee 
By email: john.kluver@camac.gov.au 
  
 
Dear John 
 
ASIC submission on CAMAC's discussion paper: Issues in External 
Administration 
 
1. ASIC welcomes the opportunity to provide this submission to CAMAC in 

response to its February 2008 discussion paper on Issues in External 
Administration (the Paper). 

2. In this submission, we set out our views only on the issues that directly affect 
ASIC, being: 

(a) powers for ASIC to appoint a replacement liquidator and take possession 
of, and transfer, books; and 

(b) publication of external administration notices and electronic 
communication with creditors.  

Issue 10:  Replacing a liquidator 
ASIC recommendation:   

ASIC should be granted the administrative power to appoint a replacement liquidator 
in circumstances where: (a) a liquidator dies; or (b) a liquidator's registration is 
suspended or cancelled, and there are no appointed liquidators left to administer the 
company being wound up. 

3. Applying to the court for a new liquidator to be appointed is costly and time-
consuming.  

4. An administrative process would be quicker, more convenient, less costly and, 
therefore, in the interests of creditors. An administrative process would also 
complement the new s1290A operationally.
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Issue 11:  Taking possession of and transferring books 
ASIC recommendation:   

ASIC should have the power itself to transfer the books relating to an externally 
administered body corporate if: (a) the external administrator dies; (b) the external 
administrator's registration is suspended or cancelled; or (c) the external 
administrator fails to comply with the new s1298A. 

5. Unlike the referred proposal, our recommendation is not limited to the situation 
when the liquidator dies or ‘is no longer registered’. Our broader 
recommendation would enable ASIC to take possession of books relating to a 
company in external administration and arrange the transfer of those books in the 
event that the external administrator had not complied with the proposed new 
s1298A or was not in a position to comply with s1298A.  In this context, we 
intend the ‘books’ to mean the company's books and records, and the working 
files of the external administrator. 

6. Under the more limited referred proposal, if the external administrator has not 
complied with their obligations in s1298 to transfer books (as opposed to being 
unable to do so by virtue of intervening death, or non- or de-registration) ASIC 
would be unable to take action to ensure that the books are transferred to another 
insolvency practitioner so that the due administration of the insolvent company 
could continue.  Our proposal would make the process more efficient and 
practical, and would reduce unnecessary inconvenience to creditors. 

7. The mischief that the referred proposal was intended to address (i.e. the situation 
where books are not transferred to another insolvency practitioner) is the same 
regardless of whether the reason for the failure to transfer books is legal default 
or physical incapacity. 

Additional ASIC suggestion: 

8. The new s1298A(1)(d) should be amended so that the time limit within which the 
liquidator whose registration is cancelled or suspended must transfer the books is 
an objective one of, say, 5 business days from the date on which the cancellation 
or suspension takes effect, instead of using the indefinite wording ‘as soon as 
practicable’. 

Issue 14:  Publication of external administration notices 

ASIC recommendation:   

We support an amended form of the provisional position: ASIC should set up and 
administer a publicly accessible electronic corporate insolvency register. 

9. We consider that it would be in the best interests of creditors and the broader 
commercial community for ASIC to introduce and operate a corporate 
insolvency register accessible through the current ASIC website. The register 
would integrate the corporate information available on our existing public 
registers with public insolvency notices lodged by external administrators in 
respect of individual insolvent companies. Such a register would be more useful 
than a centrally designated website for public insolvency notices alone. 

10. We would be happy to provide more detail about the features of such a register 
and how it would operate. 

11. Ideally, access to public information on ASIC's public registers and searching 
would be available free of charge. However, the Corporations (Fees) Regulations 
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2001 prescribe fees for access to documents in certain circumstances. Whether 
the prescribed fees should be amended or removed is a matter for Government. 

Transitional regime: 

12. It would be preferable for any staged introduction to start by abbreviating the 
print disclosure requirements and then adding the internet disclosure option 
(Option 2 on p.61 of the Paper) and then discontinue the print disclosure 
requirements (Option 3) after an appropriate review.  

13. Instead of requiring publication of abbreviated print disclosure requirements, 
with the consequent costs, there could simply be a standard statement published 
daily in the public notices section of all major Australian newspapers during the 
Option 2 period to the effect of (for example): ‘For public insolvency notices, 
refer to www.asic.gov.au/insolvencynotices’. 

14. This approach would easily enable interested persons to get information currently 
found in the public notices printed in newspapers.  

Issue 16:  Electronic communication with creditors 
ASIC recommendation:   

We support the provisional position and the use of electronic communication 
generally. However, external administrators should be permitted to restrict access to 
confidential external administration documents, which are currently only provided to 
creditors. This could be done by publishing the confidential information either on a 
restricted-access (e.g. password-protected) website of the insolvent company or of the 
external administrator’s firm, or by delivering them by email or traditional post. 
15. External administrators may justifiably be reluctant to publish non-public 

documents, e.g. their s439A(4) report to creditors or the list of creditor details, on 
an ASIC website or register that can be accessed by the public at large. A 
possible way around this would be to enable administrators to password-restrict 
access to confidential documents on their own website or deliver them by email, 
rather than post them on the ASIC public website. 

If you would like to discuss these issues further, please feel free to contact me or 
Joanna Bird on 02 9911 2384. 

Yours sincerely 

 

 

 

Jeremy Cooper 
DEPUTY CHAIRMAN  
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16 May 2008 

 

Mr John Kluver 
Executive Director 
CAMAC 
  
By email: john.kluver@camac.gov.au Our ref: 002 Submission.doc 

Dear Mr Kluver 

Issues in External Administration – Discussion Paper 

We refer to your request for submissions on the issues raised in the CAMAC Discussion 
Paper on Issues in External Administration (“the Discussion Paper”).  We appreciate the 
opportunity to comment. 

The IPA is a strong supporter of reforms to improve the conduct of corporate insolvency 
administrations and it is on this basis that the IPA provides this submission.  The IPA also 
sees merit in trying to ensure consistency between corporate and personal insolvency; for 
that reason we have drawn comparisons with bankruptcy law where these are relevant. 

To assist with the readability of this paper, we have included the Advisory Committee’s 
provisional positions, shown in bold, and any associated questions before making comment. 

PP1 – To assist creditors in their collective decision-making in a voluntary 
administration, an administrator should publish on a designated website the 
name, contact details and estimated amount due in relation to each creditor of a 
company in voluntary administration no later than the time of distribution to 
creditors of the notice of the first meeting. 

The IPA supports the provision of this information to creditors.  The Practice Note on 
Creditors’ Meetings, which is part of the IPA’s Code of Professional Conduct, states1: 

“Apart from the statutory requirement to provide a list of creditors, a schedule 
of creditors (name and amount) should also be made available on the request 
of any creditor.  The information is publicly available from the Report as to 
Affairs lodged with ASIC or Statement of Affairs filed with ITSA. 

To minimise costs, where possible the schedule should be provided 
electronically (PDF recommended).  Hard copy should only be provided where 
the creditor does not have electronic access.” 

                                                            
1 Paragraph 21.4.1 
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The IPA is strongly supportive of providing information to creditors via the internet (refer to 
PP14 for further discussion on this point). 

We would however, make the following comments in respect of this provisional position: 

 The provision of this information should be the same for both voluntary 
administrations (“VA”) and creditors’ voluntary liquidations (“CVL”).  This is not to 
say that the requirements for VAs should be written to reflect that currently 
prescribed for CVLs, but rather, if a different requirement is recommended for VAs, 
then the same requirements should apply to CVLs.   

 The information to be provided by the voluntary administrator should be to the best 
of his or her knowledge.  There is very limited time available to provide the notice of 
the first meeting, and as such there is insufficient time for the administrator to 
undertake any investigations into creditors and the amounts outstanding.  The 
administrator is totally reliant on the company’s books and records at this point in 
time; and 

 The timeframe of “no later than the time of distribution to creditors of the notice of 
the first meeting” is very short (meeting to be held within 8 business days and at 
least 5 business days notice to be provided).  On large administrations where there 
are many creditors, this timeframe may be difficult to achieve depending on the 
state of the company’s books and records and the ability to migrate information into 
the web based format. 

The IPA sees disclosure of creditor information as a fundamental issue for creditors in all 
insolvencies.  In that respect, there is no restriction in the Bankruptcy Act on publicising all 
creditors’ claims.  In Part X agreements, all creditors have a right of inspection of the 
debtor’s statement of affairs: s 188B.   

In bankruptcy, section 101(2) of the Bankruptcy Act says that: 

“the trustee shall, upon request in writing by a creditor who has a provable 
debt, supply the creditor with a statement in writing containing the names of 
the creditors who have lodged proofs of debt, the amount claimed by each 
such creditor and the amount admitted by the trustee in respect of each such 
creditor”.  

Among other purposes, this provision supports the right of a creditor to challenge another 
creditor’s proof of debt.    

Issue arising from PP1 – Would it be preferable to identify the amount of each 
claim within designated bands, rather than having to disclose an estimate of the 
specific amount due? 

The IPA would prefer that banding not be used.  We are concerned that banding may result 
in additional work for the administrator in the short timeframe available before the notice of 
the first meeting is required to be sent to creditors.  In very large administrations, there are 
hundreds, or possibly thousands, of creditors that will need to be allocated to the correct 
band, which would mean substantial additional work. 
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PP2 – An administrator issuing a s 443B notice should be required to disclose in 
the notice the location of the relevant equipment to the extent that this 
information is reasonable available to the administrator.  In addition, the 
administrator should have a general obligation to facilitate efforts by owners to 
locate property that the administrator will not be using. 

It is not proposed that there by a specific penalty or other sanction on the 
administrator for failure to comply with either requirement.  Rather, the intent is 
that ASIC or any other interested party could take judicial proceedings to enforce 
either requirement. 

The IPA does not object to this provisional position. 

 

PP3 – The general expectation should be that the administrator will chair the 
major meeting of creditors, given that it decides the future course of action for the 
company. However, an administrator should have a discretion to nominate another 
person to chair the major meeting of creditors where: 

 the administrator cannot attend that meeting because of illness or some 
other good reason, and 

 the creditors have resolved that the nominee should chair the meeting. 

The administrator should be required to provide to the meeting a statement of the 
reason for his or her inability to attend. 

Any nominee should be a registered liquidator. Also, before creditors vote on 
whether the nominee should chair the meeting, the administrator should: 

 disclose relevant information concerning the nominee’s experience and 
knowledge of the administration, and 

 certify to creditors that the nominee is in a position to answer questions 
about the administration. 

The meeting should be automatically adjourned for a short period (no more than a 
week) if the creditors do not approve the nominee presiding. 

The IPA included commentary on this issue in its submission on the Exposure Draft of the 
Corporations Amendment (Insolvency) Bill 2007 (“Exposure Draft”).  The IPA strongly 
supports this provisional position.  

We add that this issue arose in corporate insolvency in the decision in Re Tarpam Pty 
Limited (in Liq) [2006] FCA 776.  In that case, the administrator had to apply to court to 
validate a s 439A meeting.  Medical issues arose on the day of the meeting, and continued 
in relation to a subsequent meeting.  The administrator had delegated the chairing of the 
meetings to his senior manager, who, according to the court, “was familiar with the affairs 
of the Company and had had a considerable hand in the drafting of the report to creditors” 
and who properly addressed issues raised at the meetings.  The creditors raised no issue 
about this.  While the Court validated the meetings, the administrator had to go to the 
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expense of making an application.  The position suggested by CAMAC would properly allow 
this sort of circumstance to be dealt with without involving the court.   

As to bankruptcy law, we point out that a trustee can appoint someone to represent the 
trustee at a meeting under s 63B of the Bankruptcy Act. This can apply to a Part X second 
meeting of creditors.   

 

PP4 – The deed administrator or the directors (if in control of the company under 
the deed) should be required to notify creditors of any information regarding a 
breach, or a combination of breaches, that could reasonably be expected to have a 
material effect on the purpose or outcome of the deed. 

The IPA agrees with this provisional position, particularly the limiting of notifiable events to 
those expected to have a material effect on the purpose or outcome of the deed. 

However, we would make the following suggestions in respect of this provisional position: 

 although the directors may in control of the company under the deed, it is the deed 
administrator that is responsible for the actual deed and as such the directors 
should be required to notify the deed administrator of the breach and it should be 
the deed administrator’s obligation to notify the creditors; and 

 it would be useful to provide guidance on what constitutes a breach that could 
reasonably be expected to have a material effect on the purpose or outcome of the 
deed. 

We mention that there is in effect a regime in Part X of the Bankruptcy Act whereby 
creditors are notified of a breach of a personal insolvency agreement, which may lead to the 
sequestration of the debtor’s estate. 

 

PP5 – There should be no change to the current position under which all creditors, 
including creditors who are directors or related parties of those directors, have the 
right to vote on a resolution to appoint a different person as liquidator when a 
company proceeds from administration into liquidation. 

The IPA disagrees with this provisional position.  It was the IPA in its submission on the 
Exposure Draft which suggested that directors or related parties creditors should not be 
entitled to vote on a resolution regarding the appointment of a different person as 
liquidator2.  

The IPA is of the opinion that where directors have chosen an administrator to act, they 
should be required to be bound by that decision, and it should be left to independent 
creditors to make a decision regarding the appointment of a different liquidator.   

                                                            
2 Paragraph 10.1.1 on page 17 



 

 
 

 
Insolvency Practitioners Association of Australia 002 Submission final signed 
 Page 5 

Issue arising from PP5 – Should anyone, in addition to a creditor, have a right to 
challenge a resolution appointment a new person as liquidator?  If so, what type 
of remedy should be available? 

The former administrator should be able to apply, at his or her own cost, to challenge the 
resolution with the remedy being reinstatement as liquidator. 

 

PP6 – Where a company is put into liquidation after an administration (or deed of 
company arrangement), the remuneration of the administrator (or deed 
administrator) should have priority over that of any replacement liquidator. 

Whilst the IPA agrees with this provisional position, 3 to ensure a balanced consideration of 
what is a complex issue, we raise the following additional matters: 

 The provisional position may result in situations where an administrator is removed 
by creditors for poor performance or a perceived lack of independence, but is 
“rewarded” by payment of his/her remuneration in priority to the replacement 
liquidator.  However, the right of creditors to refuse approval of the administrator’s 
remuneration counterbalances this. There is a residual risk that related parties 
might sway the vote in respect of the remuneration approval request, however there 
is provision for the Court review of the remuneration of administrators (s 449E(2)). 

 Is it reasonable that an administrator should benefit from the work done by the 
liquidator by obtaining priority over the realisations made by that liquidator?  
Arguably, the liquidator will also have obtained some level of benefit from the 
administrator, for example: 

o  the investigations that the administrator has already conducted for the 
preparation of the s 439A report may form the basis of successful recovery 
actions undertaken by the liquidator; and 

o where the administrator makes a decision to trade on the business but the 
business is actually realised by the liquidator; the liquidator may not have had a 
business to sell if the administrator had not taken the risk of trading the 
business on. 

We point out that a rationale for the present position, where the voluntary administrator has 
not been fully paid at the time of the liquidation, and ranks only pari passu with the 
liquidator, is explained in ASIC v McKenney Consulting P/L (2003) 21 ACLC 314.  In that 
case, the funds were insufficient funds to pay both the administrators' and liquidators' 
remuneration costs.  The court concluded that the administrators were only entitled to be 
paid remuneration in relation to those assets of the administration companies that were 
realised under their administration in accordance with their equitable lien. The court said, in 
that case, that “it would be unconscionable for the administrators to benefit from the fruits 
of the liquidator's labour''. 
 
The Bankruptcy Act in fact gives priority to the bankruptcy trustee over the remuneration of 
the controlling trustee – see section 109(1)(b).  The controlling trustee has a statutory lien 
– under s 189AC – in respect of his or her remuneration and costs; however this lien ceases 
to have effect on bankruptcy of the debtor: s 189AC(3).  Next in priority comes the costs 
and remuneration of the trustee of the agreement, if the bankruptcy occurs within 2 months 

                                                            
3 Paragraph 10.1.1 on page 17 



 

 
 

 
Insolvency Practitioners Association of Australia 002 Submission final signed 
 Page 6 

after the termination of the agreement: s 109(1)(c).  The situation in Part Xs can be 
differentiated from Voluntary Administrations on a number of points: 
 

 From a practical perspective, controlling trustees usually request up-front payment 
of fees.  This is more usual in controlling trusteeships due to the fact that the 
appointments do not usually involve trading businesses, are generally smaller in size 
and an up-front payment of a fee is more readily determinable; 

 A voluntary administration often involves a business with asset and trade-on issues; 

 When creditors vote for a debtor to go bankrupt in a Part X, the bankruptcy is not 
automatic.  The bankrupt must present his or her own petition for the bankruptcy to 
commence.  This allows a period for the controlling trustee to exercise the statutory 
lien.  In a voluntary administration, the liquidation commences immediately on the 
passing of the resolution by creditors.  Therefore there would be no opportunity for 
the enforcement of a lien if it were in the same terms as that under the Bankruptcy 
Act. 

In our opinion, when consideration is given to the wide range of voluntary administrations 
conducted each year, there will be situations where is it fair to give administrator’s priority 
and there will be situations where it may not appear reasonable.  Ultimately, the decision 
has to be made on what will be the fairest position in the majority of cases. 

 

PP7 - Creditors, in addition to the court, should have the power to approve the 
remuneration of a provisional liquidator when a company proceeds from 
provisional liquidation into liquidation. To assist them in making this decision, 
creditors should be given similar information to that provided to creditors in other 
forms of external administration.   

The court should have the power to confirm, increase or reduce the remuneration 
determined by the creditors. 

The IPA agrees with this provisional position.  The IPA included commentary on this issue in 
its submission on the Exposure Draft 4. 

 

PP8 – A liquidator should have the option to conduct a postal vote on a proposal 
relating to remuneration, compromise of debts under s 477(2A) and agreements 
under s 477(2B), with a requirement that a physical meeting be held if a threshold 
objection level to a postal vote is reached (say, 5% by number or value of 
creditors). 

The IPA agrees with this provisional position.  The IPA included commentary on this issue in 
its submission on the Exposure Draft 5. 

                                                            
4 Paragraph 20.2 on page 30 
5 Paragraph 4.1.2 on page 8 
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However, we suggest the postal vote be limited to dealing with one issue at a time.  This is 
in line with the “flying minute” provision under s 64ZBA of the Bankruptcy Act (see also s 
185EC) and will be more likely to prevent confusion that may be associated with creditors 
being requested to deal with multiple resolutions.   

Issue arising from PP8 – Should postal voting, if introduced, be permitted beyond 
the three matters set out in the Referred Proposal? 

Yes.  A liquidator should be able to put any single proposal to creditors via a postal vote.  
The same pros and cons apply to any proposal as are discussed in the Discussion Paper. 

Issue arising from PP8 – Should electronic voting be permitted in addition to 
postal voting? 

Yes.  Allowing electronic voting is in line with other provisional proposals regarding 
electronic communication and electronic advertising.  The IPA is supportive of any reforms 
that provide for the streamlined flow of information in insolvency administrations. 

 

PP9 – The assumed insolvency defence should remain for transactions entered 
into by officers of a company while a company is under a deed of company 
arrangement. 

The IPA does not disagree with the provisional position.  It would be a significant change in 
the law to remove the defence.  A company trading under a DOCA is released from its 
former liabilities and is trading afresh as any other solvent company.  It will incur new 
liabilities and it may become insolvent in respect of those liabilities.  There is no sound 
policy reason to apply different laws to a company under a DOCA in relation to those 
creditors dealing with it.  It could also act as a undue deterrent for those creditors to deal 
with the company, thereby inhibiting the viability of the company.  

 

PP10 – It is unnecessary to give ASIC a statutory right to apply to a court to 
replace a liquidator if the liquidator dies or is no longer registered. 

The IPA does not disagree with the provisional position.  The Courts’ Corporations Rules are 
adequate for this purpose. 

 

PP11 – Any interested party should have the right to apply to the court for 
directions about the temporary holding of books. 

The IPA is of the opinion that the issue of ASIC being able to take possession of books in the 
event that an external administrator dies or is no longer registered, goes beyond a mere 
jeopardy where there is a temporary vacancy in the office of administrator or liquidator.  We 
see the real issue as being where books and records are at risk due to the behaviour of the 
administrator or liquidator.  For example, where a liquidators registration is removed due to 
the practitioner no longer being a fit and proper person. 
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The IPA is supportive of ASIC having the power to take possession of books relating to a 
company in external administration to facilitate their transfer to another liquidator or 
administrator, if a liquidator dies or is no longer registered. 

 

PP12 – There should be no amendment to exempt from the definition of controller 
a person enforcing a security over a single asset or an asset with a value of less 
than $100,000. 

The IPA does not disagree with this provisional position. 

 

PP13 – Transactions conducted under the authority of a receiver or other 
controller should be exempted from the voidable transaction provisions. 

The IPA agrees with this provisional position. 

 

PP14 – There should be a staged move from print media to internet disclosure of 
all public notices on a designated website to be operated by ASIC. 

The IPA strongly supports the use of the internet for advertising in insolvency 
administrations.  The IPA included commentary on this issue in its submission on the 
Exposure Draft 6. 

The IPA has the following comments in respect of the provisional proposal: 

 ASIC may not be the appropriate body to host such a website, and consideration 
should be given to a tender process for this project; and 

 Clear steps and timeframes need to be established for the transition from print 
media to the internet. 

The IPA has given in depth consideration to the structure and operation of such a website 
and would be prepared to discuss this further if required. 

 

PP15 – Administrators, receivers and other controllers and liquidators, as well as 
deed administrators, should have the right to apply to the court for an exemption 
from the rule requiring a company to publish its former name on public 
documents. In exercising its discretion whether to grant an application, the court 
could take into account the possible prejudice to relevant parties, including past 
creditors and persons who may have to deal with the company in the future. 

The IPA agrees with this provisional position.  The IPA included commentary on this issue in 
its submission on the Exposure Draft 7. 

                                                            
6 Paragraph 21.1 on page 33 
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PP16 – External administrators should be permitted to advise in their first 
notification to each creditor that all further notices to creditors and other 
documents relevant to the external administration will be published on one or 
more websites (which must include the designated ASIC website for public 
documents, as discussed in Issue 14). 

That first notification should also state that any creditor may choose to register: 

 to receive an electronic notification that new material has appeared on the 
website(s), or 

 to receive by mail, free of charge, a printed copy of these further notices 
and other documents. 

Creditors who so register will continue to receive information in the specified 
manner unless they subsequently notify the company that they no longer wish to 
do so. 

The IPA agrees that external administrators should be able to provide creditors with 
information via the internet.  The IPA included commentary on this issue in its submission 
on the Exposure Draft8. 

However, the IPA is concerned that the provisional position may possible result in confusion 
with external administrators having to maintain different lists of creditors that do not want 
notification, want notification via email or want the actual report sent to them. 

Our preferred approach is that set out in our submission on the Exposure Draft: 

“The IPAA prefers a system such as that approved for use in the Ansett 
Administration.  This would provide for reports to be available online and for the 
external administrator to send a one page notification to creditors regarding the 
availability of the document online. Creditors would also be provided with a phone 
number that they could call if they required a paper version of the report to be sent to 
them. Creditors would have to be notified each time a document was available online. 
The use of this process would be elective and external administrators would have to 
decide whether it was appropriate to use this process each time they communicate 
with creditors. If there were concerns about sensitivity of the information contained in 
the report, or the report was only short, then the external administrator may decide 
to send the full version of the report to creditors.” 

The reason our approached is preferred is that all creditors are treated consistently for 
every document that is released.  This allows for simplicity in processes as the external 
administrator will not need to maintain separate lists of creditors depending on how they 
wish to be notified.  Furthermore, it ensures that every known creditor is notified of the 
availability of a document online. 

We would recommend that all notices and reports to creditors are made available through 
the website discussed at PP14. 

                                                                                                                                                                             
7 Paragraph 14.1 on page 23 
8 Paragraph 21.3 on page 33 
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Finally, we mention that from recent discussions with ITSA, we understand that ITSA is well 
advanced on website notifications in personal insolvency, including electronic lodgements 
and on-line provision of information.   ITSA’s Online Action Plan and Electronic Lodgement 
Policy are explained on its website. 

Should you wish to discuss any aspect of this submission further, please do not hesitate to 
contact Ms Kim Arnold on 02 4283 2402. 

Yours sincerely 
Insolvency Practitioners Association 

 
P Cook 
President 

 



Australian Institute of Credit Management 
Suite 202,  619 Pacific Highway 

St Leonards NSW 2065 
Tel (02) 9906 4563 

Fax (02) 9906 5686 
Email nsw@aicm.com.au 

16th May 2008 
Corporations and Markets Advisory Committee 
GPO Box 3967 
SYDNEY   NSW   2001 
 
john.kluver@camac.gov.au 
 
 
Dear Sir 
 
Issues in External Administration – Discussion Paper – February 2008 
 
I am a Director of the Australian Institute of Credit Management and on their 
behalf I wish to make a submission on your Discussion Paper “Issues in External 
Administration”. This paper deals with issues which are of great interest to me, 
my fellow Directors and the members of the Australian Institute of Credit 
Management. 
 
The Australian Institute of Credit Management is the professional body 
representing Australia’s Credit professionals.  It was founded in 1937 and 
incorporated in 1967. It is recognized as the professional body providing for the 
career needs and interests of all who work in the credit profession. We have 
more than 2,500 members and operate in all states of Australia. Our members 
include the employees of companies across every industry segment, the National 
Credit Managers of the largest Australian companies and some of the largest 
multi national companies in the world. In addition it includes many Insolvency 
Practitioners, Lawyers and other professionals. 
 
We have drawn on extensive personal experience, circulated our members and 
held discussion groups on your paper.  On the basis of these discussions and 
our review of the paper we would like to place before you our opinions and 
thoughts on the paper and ask you to seriously consider this submission in your 
review of “Issues in External Administration”. 
 
Generally speaking we support any changes which provide better and further 
information to creditors however we are also mindful of the costs to the 
administration both as an expense and also in terms of time which not only adds 
to the running time of an administration but also to the costs of the administrator 
and by default a reduced return to the creditor. 
 
Please consider our comments on the various provisional positions as follows: 
 

mailto:john.kluver@camac.gov.au


 
 
We support the provisional position as we believe it is in the best interest of 
creditors to know 
 

• The names of other creditors to 
o facilitate the appointment of like minded or friendly proxies where 

creditors are unable to attend a meeting themselves (the notice 
period is short and the appointment of an Administrator is often 
unexpected) 

o garner support for the voting on any matters eg the appointment of 
the Administrator and/or a committee of inspection or creditors. 

• The likely debt levels of other creditors to 
o assist with the garnering of support for like minded creditors on 

various resolutions 
o provide a quick assessment of the likely creditor support in a trade 

on situation ie deed of company arrangement 
o assess the “collateral damage” as it is likely that many creditors will 

also be cross trading. 
 
We are also mindful of the cost associated not only in disseminating this 
information but also in the time and therefore cost of the Administrator compiling 
the information. We further support the fact that the information 
 

• be made available on a website, and that the website address and access 
be included in the formal advice to each creditor 

 
and respectfully request the site and information  
 

• be available within 24 hours of the dispatch of the initial meeting advice or 
alternatively 2 working days before the appointed time for the first meeting 
of creditors 

• represents the best endeavours of the Administrator in terms of accuracy 
of both creditor name and amount of debt, and 

• be routinely updated to reflect changes to creditors names and debt 
amounts as determined by the Administrator and where this is not finally 
determined by the Administrator then both the Administrator’s findings and 
the amount specified in any proof of debt be jointly shown. we do not 
prefer the display of amounts in bands. 

 



 
 
we note this refers to the situation surrounding a 443B notice which has it’s own 
special set of circumstances. We are supportive of the proposal in principal 
however do note we are also mindful of the burden which may be placed on an 
Administrator and agree it should be subject to this information being reasonably 
available to the Administrator. 
 

 
 



 
 
We support the administrator having the discretion to nominate another person to 
chair the meeting where the administrator’s absence is due to ill health. In all 
other circumstances we believe the administrator should chair the meeting. In 
making these comments we have had regard to the fact that many 
administrations have joint administrators. We do however submit that the 
administrator should be allowed to attend and chair the meeting by electronic 
means as is the case with creditors ie video conference or loud speaker 
telephone. This could result in significant cost savings to an administration where 
there are occasions that an administrator may need to travel some distance 
(perhaps interstate) to attend a meeting which may only run a matter of minutes 
or be largely procedural only eg no deed of company arrangement, no significant 
assets etc and liquidation is almost a formality. As an aside we believe all 
paperwork to be tabled at the meeting should be available at the meeting in hard 
copy for any attendees. 
 
Should it be deemed appropriate for a substitute chair to be appointed we would 
respectfully suggest this appointment should be ratified by a committee of 
inspection or creditors. 
 

 
 



We believe that the requirement to only report material breaches reduces the 
likelihood of an undue administrative burden on the deed administrator and 
hence unnecessary costs to the administration. As such we support this proposal 
 

 
 
We do not believe there should be any class distinction amongst creditors and 
believe any genuine creditor should have the right to vote on a resolution to 
appoint a different person as liquidator. 
 

 
 
We support this proposal as we are concerned an administrator may act in a 
considerably more cautious manner in deciding on such issues as to whether to 
continue to trade a business, to hold assets for an orderly sale rather than quickly 
turn them into cash etc. The administrator’s legitimate fees should be protected 
in each case. 
 

 
 
This proposal may reduce costs to the administration and is supported. 
 



 
 
Our underlying feeling is that any proposal which makes the administration not 
only more transparent and open but reduces not only the burden on the 
administrator but also the cost is supported by us. We support this proposal 
however feel it should be limited and restricted to those specific issues raised ie 
matters relating to remuneration, compromise of debts and agreements running 
less than 3 months. 
 

 
 
As stated above we do not support a widening of the postal voting rights beyond 
the three matters set out above. 
 
We fully support electronic voting. 
 

 
 
We see that it should be the same after as before and support this proposal. 
 

 
 
We are supportive in this case as we agree the power of ASIC to apply under the 
current court rules appears to be sufficient. 



 

 
 
We agree the courts should have the discretion to make directions in this case 
particularly as it relates to the temporary holding of books by an interested party, 
including ASIC 
 

 
 
In our experience an asset with a value less than $100,000 may be significant in 
any administration while the proposed limit of $100,000 would most likely be 
significant in a small administration. As such we support that there should be no 
amendment in this case. 
 

 
 
To assist with the administration and potential ongoing trading of the business a 
creditor should be able to conduct business with a controller (or Receiver) 
without fear of monies being subsequently recalled. We support this proposal. 
 

 
 
We believe the benefits are many in moving to internet disclosure of all public 
notices not the least being the improvement in speed of notification and 
awareness, the reduced possibility of misplaced notices (post, workplace etc) 
and the reduction in administration costs. We support this movement and 
preceding initiatives and comments regarding the increase in electronic 
communication. 
 



 
 
We understand the reasons for this proposal including the ability to preserve the 
good name and increase marketability and support the court having the 
discretion in this case. 
 

 
 

 
 
We believe this is a sensible approach which will see faster dissemination of 
information at a reduced cost to the administration and support it. 
 
We thank you for the opportunity to present our thoughts and trust our 
submission assists the committee. 
 
Yours faithfully 
 
Grant Morris 























 

CAMAC Discussion Paper: Issues in External Administration 
BLS – LCA Insolvency & Reconstruction Committee Response 

 
 
 
 

No Issue Provisional Position Comment/Submission 

Voluntary administration   

1. The administrator of a company should be 
required to provide access to a list of a company’s 
known creditors as soon as practicable after their 
appointment. 

To assist creditors in their collective decision-
making in a voluntary administration, an 
administrator should publish on a designated website 
the name, contact details and estimated amount due 
in relation to each creditor of a company in 
voluntary administration no later than the time of 
distribution to creditors of the notice of the first 
meeting. 

The necessity for legislative change to require 
provision of a creditors' list is accepted (although the 
Committee had a significant minority view that, 
concerned with the prospect for mischief, the 
information on any list should be limited to the name 
of the creditor and the amount of the debt). 
However, there are significant privacy concerns in 
having a creditors' list generally accessible on a 
designated website.  Many creditors would find this 
offensive. A better means of provision of such 
information would be by it being provided by the 
administrator on written request. 
Further, there should be a limit on: 

• The persons who can request such a list.  
For example, it should be limited to 
directors, secured creditors, unsecured 
creditors, other external administrators and 
persons who have a genuine intent to make 
a proposal that the company execute a deed 
of company arrangement proposal. 

• The purposes that may be made of the list.  
See e.g. s 177 as concerns the use that can 
be made of shareholders' registers.  The 
purposes should be consistent with the 
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No Issue Provisional Position ubmission Comment/S
objects of Part 5.3A. 

Also, on informing creditors of his or her 
appointment, the administrator ought to be obliged 
to inform creditors of this possibility that their 
identities may be disclosed by provision of the 
creditors' list.  Creditors ought to be provided with a 
window to inform the administrator that the 
creditor's contact details are not to be provided.  
Thereupon that creditor would be listed only by 
amount of debt on any list provided following 
application.  This would mean that provision of the 
list would be deferred (but still be provided within 
the 8 business days for the 1st meeting.) 

  Issue: Would it be preferable to identify the amount 
of each claim within designated bands, rather than 
having to disclose an estimate of the specific amount 
due? 

No. 

There are limited privacy advantages in doing so, 
but considerable cost to the detriment of creditors 
generally in having to separately classify each 
creditor. 

A better means of catering for privacy concerns 
would be to: 

• not publish on a designated website – but 
make available on request; and 

• permit creditors to "opt out"; 

as suggested above. 

2. The administrator of a company should be 
required to provide details of the location of all 
equipment in the possession of the company 
owned by entities other than the company.  These 
details might be included in the s 443B(3) notice 
that informs the owner or lessor that the company 

An administrator issuing a s 443B notice should be 
required to disclose in the notice the location of the 
relevant equipment to the extent that this 
information is reasonably available to the 
administrator.  In addition, the administrator should 
have a general obligation to facilitate efforts by 

Agreed provided that limited to equipment and 
locations that are known to the administrator. 
In other words there would be no obligation to 
provide a notice if the administrator is not personally 
aware of: 
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No Issue Provisional Position Comment/S bmu ission 
does not propose to exercise rights in relation to 
the property. 

owners to locate property that the administrator will 
not be using. 

It is not proposed that there be a specific penalty or 
other sanction on the administrator for failure to 
comply with either requirement.  Rather, the intent is 
that ASIC or any other interested party could take 
judicial proceedings to enforce either requirement. 

• the item of equipment; 

• the location of the equipment (other than to 
inform the owner that the equipment cannot 
be located.) 

3. A nominee of an administrator should be allowed 
to chair the second [major] meeting in voluntary 
administration, where the administrator is sick or 
otherwise unable to attend in person. 

The general expectation should be that the 
administrator will chair the major meeting of 
creditors, given that it decides the future course of 
action for the company.  However, an administrator 
should have a discretion to nominate another person 
to chair the major meeting of creditors where: 

• the administrator cannot attend that meeting 
because of illness or 

• some other good reason, and 
• the creditors have resolved that the nominee 

should chair the meeting. 
The administrator should be required to provide to 
the meeting a statement of the reason for his or her 
inability to attend. 
Any nominee should be a registered liquidator.  
Also, before creditors vote on whether the nominee 
should chair the meeting, the administrator should: 

• disclose relevant information concerning 
the nominee’s experience and knowledge of 
the administration, and 

• certify to creditors that the nominee is in a 
position to answer questions about the 
administration. 

The meeting should be automatically adjourned for a 
short period (no more than a week) if the creditors 

Agreed. 

There is a risk that creation of this exception may 
see administrators delegating what is an important 
statutory function.  That said, the present 
prescriptive requirement can create difficulties in the 
case of genuine incapacitation or other inability to 
chair for reasons beyond an administrator's control.  
The suggested change reflects an appropriate 
balance. 

An additional safeguard would be to impose a 
requirement that the administrator must inform 
ASIC within 2 days afterwards that he or she had not 
been able to chair the meeting (and hence it had been 
delegated).  Potential after the fact policing would 
see administrators only take up the exception in 
cases of genuine need.  And if there was a pattern of 
consistent delegation ASIC could investigate. 
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No Issue Provisional Position Comment/Submission 
do not approve the nominee presiding. 

4. The deed administrator should be required to 
notify creditors of any breach of a deed of 
company arrangement. 

The deed administrator or the directors (if in control 
of the company under the deed) should be required 
to notify creditors of any information regarding a 
breach, or a combination of breaches, that could 
reasonably be expected to have a material effect on 
the purpose or outcome of the deed. 

Agreed. 

The further suggestion is that the change be worded 
in terms that deed administrators have an obligation 
to notify creditors of any material contravention of 
a DOCA as soon as practicable and in any case 
within 21 days after the breach.  (The term "material 
contravention" mirrors the terminology in 
s 445D(1)(d) – a provision empowering the court to 
set aside a DOCA for material contravention.) 

At that time the deed administrator should also be 
required to: 

• convene a meeting of creditors to 
vary/terminate the DOCA – providing his 
or her opinion as to what is in creditors' 
interests and the reasons for that opinion; or 

• set out his or her reasons for not convening 
a meeting, informing creditors of their 
rights under s 445F(1)(b) to request one, 
and otherwise explain the deed 
administrator's proposed course of action. 

Section 444A(4) should be amended so that all 
DOCAs are required to specify what terms will be 
material for the purposes of such a provision.  The 
Act should further provide that there is a “material 
contravention” where a breach, or a combination of 
breaches, could reasonably be expected to have a 
material effect on the purpose or outcome of the 
deed. 

5. Directors and related party creditors should be 
prevented from voting on a proposal to appoint a 

There should be no change to the current position 
under which all creditors, including creditors who 

Agreed. 
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No Issue Provisional Position Comment/Submission 
different person as liquidator when a company 
proceeds from administration into liquidation. 

are directors or related parties of those directors, 
have the right to vote on a resolution to appoint a 
different person as liquidator when a company 
proceeds from administration into liquidation. 

However, there should be consideration of importing 
ss 64D(aa) & 64ZB(8) of the Bankruptcy Act 1966 
(Cth).  Where a creditor is voting in respect of an 
assigned debt the value for voting purposes ought to 
be worked out by taking the value of the assigned 
debt to be equal to the value of the consideration that 
the creditor gave for the assignment of the debt. 

Also, following a poll the Chair ought to be required 
to declare whether the resolution would have 
passed/failed had the related party creditors not been 
permitted to vote.  The Chair should then be required 
to inform those present of the rights under s 600A. 

  Issue: Should anyone, in addition to a creditor, have 
a right to challenge a resolution appointing a new 
person as liquidator?  If so, what type of remedy 
should be available? 

The existing law works adequately and does not 
require further amendment. 

6. Where a company is put into liquidation after an 
administration (or deed of company arrangement) 
then the remuneration of the administrator (or deed 
administrator) should be provided a priority over 
that of any replacement liquidator. 

Where a company is put into liquidation after an 
administration (or deed of company arrangement), 
the remuneration of the administrator (or deed 
administrator) should have priority over that of any 
replacement liquidator. 

Not agreed. 

This would see a significant disincentive for an 
insolvency practitioner to consent to appointment as 
replacement liquidator on a move from voluntary 
administration to liquidation. 

Existing s 556(1)(de), as read with s 559, operates 
equitably. 

The principles of incontrovertible benefit will also 
protect a deserving administrator.  Conversely the 
suggested amendment would see a reversal of 
accepted equitable principle to the disadvantage of 
the replacement liquidator. 

There is also a residual power in the Court (s 485(3) 
as applied to a creditors' voluntary liquidation by 
s 511(1)(b), or alternatively, s 447A) to alter 
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priorities as the Court thinks just if the property 
recovered is insufficient to satisfy all costs, charges 
and expenses of the winding up in full. 

The above position represents the majority view of 
the Committee. 

However, the Sydney members of the Committee 
agree with the provisional position, namely that an 
administrator's remuneration have priority in the 
circumstances described.  There is a risk ,in their 
view, that when creditors lose interest or are 
becoming restless, the original administrator could 
be replaced at the instigation of a less reputable 
liquidator who rallies creditors or relies on creditor 
complacency to bring about a change at the cost of 
the original administrator who could have been 
doing a good job.  This is particularly the case in 
long administrations. 

Liquidation   

7. Creditors should be able to approve the 
remuneration of a provisional liquidator when a 
company proceeds from provisional liquidation 
into liquidation. 

Creditors, in addition to the court, should have the 
power to approve the remuneration of a provisional 
liquidator when a company proceeds from 
provisional liquidation into liquidation.  To assist 
them in making this decision, creditors should be 
given similar information to that provided to 
creditors in other forms of external administration. 

The court should have the power to confirm, 
increase or reduce the remuneration determined by 
the creditors. 

Agreed in the case of a winding up in insolvency: in 
such cases there should not be different rules for a 
provisional liquidator and a liquidator. 

However, where the winding up is not in insolvency, 
i.e. it is a solvent winding up, court approval should 
remain.  Here creditors have no economic interest in 
approval of liquidator remuneration. 

8. A new mechanism should be introduced to allow 
for voting by post on proposals relating to 
remuneration, compromise of debts under s 

A liquidator should have the option to conduct a 
postal vote on a proposal relating to remuneration, 
compromise of debts under s 477(2A) and 

No.  A new mechanism is not required.  Creditors 
may already vote by proxy: Reg. 5.6.28; and may do 
so by special proxy specifying how the proxy is to 
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No Issue Provisional Position Comment/Submission 
477(2A) and liquidators entering into agreements 
on the company’s behalf under s 477(2B). 

agreements under s 477(2B), with a requirement that 
a physical  meeting be held if a threshold objection 
level to a postal vote is reached (say, 5% by number 
or value of creditors). 

vote, in which case the direction must be observed: 
Reg.5.6.30.  Voting by post is already de facto 
permitted; whether to do so is at the election of the 
individual creditor. 

The new Regulations permitting electronic 
lodgement of proxy appointments will further 
facilitate proxy voting. 

If the new mechanism is sought to avoid the 
necessity of a creditors' meeting it should be 
rejected.  The holding of a creditors' meeting to deal 
with such matters is an important feature of the 
winding up regime.  Creditors will commonly wish 
to present argument at a meeting in favour of or 
against a proposal.  The ability to influence other 
creditors will be lost if creditors' meetings become a 
thing of the past. 

Also, creditors' meetings on such matters are 
important in holding liquidators accountable.  In the 
absence of a meeting it would be expected that most 
postal elections would be a fait accompli: hearing 
only what if put forward by the liquidator, creditors 
would endorse his or her recommendation.  This 
would render nugatory the policy objective that 
creditors provide authorisation for such matters. 

  Issue: Should postal voting, if introduced, be 
permitted beyond the three matters set out in the 
Referred Proposal? 

No. 

  Issue: Should electronic voting be permitted in 
addition to postal voting? 

Electronic voting is already de facto permissible 
given the new Regulations permitting proxies to be 
lodged electronically. 

 



8 

No Issue Provisional Position Comment/Submission 

9. The defences to the voidable transaction 
provisions should be amended, such that the 
insolvency defence under section 588FG does not 
apply to the new provisions relating to transactions 
entered into while a company was under 
administration (given that insolvency is not a 
condition for those provisions). 

The assumed solvency defence should remain for 
transactions entered into by officers of a company 
while a company is under a deed of company 
arrangement.  

Agreed. 

10. ASIC should be able to apply to a court to replace 
a liquidator if the liquidator dies or is no longer 
registered. 

It is unnecessary to give ASIC a statutory right to 
apply to a court to replace a liquidator if the 
liquidator dies or is no longer registered. 

Agreed. 

11. ASIC should be able to take possession of books 
relating to a company in external administration, 
and transfer those books to another liquidator, if a 
liquidator dies or is no longer registered. 

Any interested party should have the right to apply 
to the court for directions about the temporary 
holding of books. 

Agreed. 

Receiverships and other controllerships   

12. The definition of ‘controller’ should be revised 
such that enforcing a security over a single asset, 
or an asset with a value of less than $100,000, does 
not involve a controllership and the requirements 
of the Corporations Act dealing with controllers 
are not applicable. 

There should be no amendment to exempt from the 
definition of controller a person enforcing a security 
over a single asset or an asset with a value of less 
than $100,000. 

The majority view of the Committee was agreement 
that there should be no amendment as suggested, i.e. 
agreement with CAMAC's provisional position.  
However, there was a divergence of views.  There 
was a significant alternative view that supported the 
suggested amendment.  That view was based on the 
cost of compliance with the controllership provisions 
in smaller matters.  The $100,000 figure was seen as 
a not unreasonable cut off point. 
On a separate note it is suggested that the definition 
of “charge” in the Corporations Act 2001 should 
exclude freehold mortgages.  Under the current 
definition, a bank that enforces a freehold mortgage 
has to comply with the controllership provisions, 
including the requirement to maintain a relevant 
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No Issue Provisional Position Comment/Submission 
bank account.  This imposes an unnecessary burden 
and cost for questionable practical purpose. 

13. Transactions conducted under the authority of a 
receiver or controller should be exempted from the 
voidable transaction provisions. 

Transactions conducted under the authority of a 
receiver or other controller should be exempted from 
the voidable transaction provisions. 

Not agreed.  There is no need for change.  The 
reasoning in cases such as Sheahan v Carrier Air 
Conditioning Pty Ltd & Campbell (1997) 189 CLR 
407 will operate in rspect of unfair preferences.  And 
as to other forms of voidable transactions, e.g. 
uncommercial transactions/unfair 
loans/unreasonable director related transactions, it is 
difficult to see why exemption should apply. 

The above position represents the majority view of 
the Committee. 

However, the Sydney members of the Committee 
agree with the provisional position namely that 
transactions be exempted.  The reasons set out by 
CAMAC in its report in support of its provisional 
position are in their view sound. 

Communication in external administrations   

14. The requirement to publish insolvency notices in a 
newspaper should be limited, such that it requires 
only a summary statement with additional details 
to be published on a website to be maintained by 
ASIC or a professional body.  An alternative 
proposal would move all notices to a website to be 
maintained by ASIC or a professional body. 

There should be a staged move from print media to 
Internet disclosure of all public notices on a 
designated website to be operated by ASIC. 

Agreed. 

15. The rule allowing a deed administrator to apply to 
the court for an exemption from the rule requiring 
a company to publish its former name on public 
documents should be extended to all other types of 

Administrators, receivers and other controllers and 
liquidators, as well as deed administrators, should 
have the right to apply to the court for an exemption 
from the rule requiring a company to publish its 
former name on public documents.  In exercising its 

Not agreed - subject to a confined exception, 
namely, receivership or controllership. 

It is plainly inappropriate that a company that is 
under administration or being wound up should not 
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No Issue Provisional Position Comment/Submission 
external administration. discretion whether to grant an application, the court 

could take into account the possible prejudice to 
relevant parties, including past creditors and persons 
who may have to deal with the company in the 
future. 

designate its status and any former name on all 
public documents.  The suggestion that this be 
countenanced is difficult to understand. 

If a company is subject to a DOCA the Court may be 
approached for an order to relieve the company from 
the disclosure requirements.  That ought to be 
continued and perhaps streamlined. 

With receivership and controllership similar 
concerns will, on occasions, arise. 

In such circumstances, provided third parties are 
adequately protected, ASIC ought to be empowered 
to modify the requirement, provided good reason for 
doing so is shown. 

It would be preferable for the power to rest with 
ASIC rather than the Court for reasons of cost and 
speed.  The decision ought to be reviewable by the 
AAT. 

The above position represents the majority view of 
the Committee. 

However, the Sydney members of the Committee 
takes the view that in every case a Court application 
should be made and that ASIC be notified of the 
application. 

16. The new mechanism for electronic communication 
with creditors should be extended, to allow for 
electronic means to be used except if the creditor 
requests a hard copy of documents.  One suggested 
approach would provide for a single page to be 
sent to creditors directing them to documents 
available on a website and providing a telephone 
number to call if a hard copy is required.  An 

External administrators should be permitted to 
advise in their first notification to each creditor that 
all further notices to creditors and other documents 
relevant to the external administration will be 
published on one or more websites (which must 
include the designated ASIC website for public 
documents, as discussed in Issue 14). 
That first notification should also state that any 

No.  The new mechanism to permit electronic 
communication should be "opt in" as provided for in 

the new s 600G. 

Any move to an "opt out" regime should be deferred 
until there has been consideration of how the new 

provisions are working in practice. 

The above position represents the majority view of 
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No Issue Provisional o Comment/Submission P sition 
alternative proposal would provide for a creditor 
being ‘deemed’ to have consented to electronic 
communication where a company has 
communicated with a creditor by that means at any 
time prior to the commencement of the external 
administration. 

creditor may choose to register: 
• to receive an electronic notification that 

new material has appeared on the 
website(s), or 

• to receive by mail, free of charge, a printed 
copy of these further notices and other 
documents. 

Creditors who so register will continue to receive 
information in the specified manner unless they 
subsequently notify the company that they no longer 
wish to do so. 

the Committee. 

However, the Sydney members of the Committee 
consider that external administrators should be able 
to provide information via the internet.  They 
consider that the methodology set out in the IPA's 
draft submission (a copy of which has been provided 
to them) is appropriate. 

The reason that approach is preferred is that all 
creditors are treated consistently for every document 
that is released.  This allows for simplicity in 
processes as the external administrator will not need 
to maintain separate lists of creditors depending on 
how they wish to be notified.  Furthermore, it 
ensures that every known creditor is notified of the 
availability of a document online. 

 



CORPORATIONS AND MARKETS ADVISORY COMMITTEE 
ISSUES IN EXTERNAL ADMINISTRATION DISCUSSION PAPER 
 
RESPONSE BY THE LEGISLATIVE REVIEW TASKFORCE OF THE 
COMMERCIAL LAW ASSOCIATION 
 
ISSUE 1: ACCESS TO CREDITOR LIST   

The Referred Proposal is that:  The administrator of a company should be 
required to  provide access to a list of a company’s known creditors as  soon 
as practicable after their appointment.   
 
The Advisory Committee provisional position is that: To assist creditors in 
their collective decision-making in a voluntary  administration, an 
administrator should publish on a designated website  the name, contact 
details and estimated amount due in relation to each  creditor of a company in 
voluntary administration no later than the time of  distribution to creditors of 
the notice of the first meeting.    

 
We support the Advisory Committee provisional position, save that a creditor should 
have the ability to limit the amount of private information which is published to other 
creditors.  
 
ISSUE 2: ADMINISTRATOR’S NOTICE TO PROPERTY  OWNERS   

The Referred Proposal is that:  The administrator of a company should be 
required to  provide details of the location of all equipment in the  possession 
of the company owned by entities other than the  company. These details might 
be included in the s 443B(3)  notice that informs the owner or lessor that the 
company  does not propose to exercise rights in relation to the  property.  
 
The Advisory Committee provisional position is that: An administrator 
issuing a s 443B notice should be required to disclose in  the notice the 
location of the relevant equipment to the extent that this  information is 
reasonably available to the administrator. In addition, the  administrator 
should have a general obligation to facilitate efforts by  owners to locate 
property that the administrator will not be using.  It is not proposed that there 
be a specific penalty or other sanction on the  administrator for failure to 
comply with either requirement. Rather, the  intent is that ASIC or any other 
interested party could take judicial  proceedings to enforce either 
requirement.     

 
We support the Advisory Committee provisional position, save that we urge some 
caution in the imposition of positive duties on administrators of a general type such as 
to facilitate efforts by owners to locate property. Administrators have numerous tasks 
which are required to be completed (in the absence of court relief) within short 
timeframes. 
 
ISSUE 3: CHAIRING THE MAJOR MEETING OF  CREDITORS   

The Referred Proposal is that:  A nominee of an administrator should be 
allowed to chair  the second [major] meeting in voluntary administration,  
where the administrator is sick or otherwise unable to attend  in person.   



 
The Advisory Committee provisional position is that: The general 
expectation should be that the administrator will chair the  major meeting of 
creditors, given that it decides the future course of  action for the company. 
However, an administrator should have a  discretion to nominate another 
person to chair the major meeting of  creditors where:  ● the administrator 
cannot attend that meeting because of illness or  some other good reason, and   
● the creditors have resolved that the nominee should chair the  meeting.  The 
administrator should be required to provide to the meeting a  statement of the 
reason for his or her inability to attend.  Any nominee should be a registered 
liquidator. Also, before creditors  vote on whether the nominee should chair 
the meeting, the administrator  should:  ● disclose relevant information 
concerning the nominee’s experience  and knowledge of the administration, 
and  ● certify to creditors that the nominee is in a position to answer  
questions about the administration.  The meeting should be automatically 
adjourned for a short period (no  more than a week) if the creditors do not 
approve the nominee presiding.   

 
In our view, It is sensible that an administrator should be able to nominate another 
person in cases where the administrator is unable to attend the meeting because of 
illness or for some other good reason.  
 
However, there should be no requirement that the creditors pass a resolution permit 
this to occur, provided that the nominee is an employee, partner or principal of the 
firm of which the administrator is an employee, partner or principal. A nominee 
should also be subject to the same disqualification provisions as an administrator. 
Further, a nominee should be required to advise the meeting of the reason for the 
administrator’s unavailability. 
 
Requirements that 
 

• the nominee be a registered liquidator, 
• the nominee not be a person who would be disqualified from acting as 

administrator of the particular company,  
• the nominee be a person nominated by the liquidator,  and 
• and the nominee be from the same firm as the liquidator,  

 
are sufficient protections for the creditors in respect of a person standing in for the 
administrator. 
 
ISSUE 4: NOTIFICATION OF BREACH OF DEED OF  COMPANY 
ARRANGEMENT   

The Referred Proposal is that:  The deed administrator should be required to 
notify creditors  of any breach of a deed of company arrangement.   
 
The Advisory Committee provisional position is that: The deed administrator 
or the directors (if in control of the company  under the deed) should be 
required to notify creditors of any information  regarding a breach, or a 
combination of breaches, that could reasonably  be expected to have a 
material effect on the purpose or outcome of the  deed.    



 
We do not support the proposal that the deed administrator should be required to 
notify creditors of any breach of a deed of company arrangement. 
 
If the directors are in control of the company following execution of a deed of 
company arrangement, the deed administrator remains in place until effectuation or 
termination of the deed, and has various duties and powers, including the power to 
call a meeting to resolve to wind up the company. 
 
We do not see any strong reason to require deed administrators to advise creditors of 
breaches, other than in situations where they consider that some action should be 
taken, such as a meeting to decide whether the company should be wound up, or an 
application to the court.  
 
However, there is merit in requiring directors, where the company is in their control, 
to advise deed administrators of  
(a) likely breaches of the deed;  
(b) actual breaches of the deed; and  
(c) actual or likely insolvency of the company.  
 
Such a requirement would assist deed administrators in carrying out their functions 
without imposing unnecessary costs. 
 
ISSUE 5: APPOINTMENT OF NEW PERSON AS  LIQUIDATOR   

The Referred Proposal is that:  Directors and related party creditors should 
be prevented  from voting on a proposal to appoint a different person as  
liquidator when a company proceeds from administration  into liquidation.    
 
The Advisory Committee provisional position is that: There should be no 
change to the current position under which all  creditors, including creditors 
who are directors or related parties of those  directors, have the right to vote 
on a resolution to appoint a different  person as liquidator when a company 
proceeds from administration into  liquidation.     

 
This is a difficult issue. On the one hand, directors and related parties have an interest 
and should not be automatically disenfranchised, and further, some protection from 
abuse is provided by section 600A of the Corporations Act. On the other hand, an 
application under section 600A is expensive, and will only succeed in extreme 
situations – that is, where it can be shown that the outcome of the vote is contrary to 
the interests of creditors as a whole or prejudicial to the outvoted creditors.  
 
It is appropriate that there be safeguards to ensure that the process of administration is 
not misused by related party creditors to the detriment of creditors generally. 
However, there are several safeguards in the legislation, including safeguards 
introduced by the reforms of 2007. 
 
We do not consider that there is any justification for the general removal of voting 
power from directors and related parties in relation to the question of appointing a 
different person as liquidator when a company in administration is wound up. 
 



ISSUE 6: ADMINISTRATOR’S REMUNERATION   
The Referred Proposal is that:  Where a company is put into liquidation after 
an  administration (or deed of company arrangement) then the  remuneration 
of the administrator (or deed administrator)  should be provided a priority 
over that of any replacement  liquidator.   
 
The Advisory Committee provisional position is that: Where a company is 
put into liquidation after an administration (or deed  of company 
arrangement), the remuneration of the administrator (or deed  administrator) 
should have priority over that of any replacement  liquidator.   

 
We support the referred proposal. 
 
It is true that the proposal makes it less attractive for a person to be appointed as a 
replacement liquidator, in comparison with the alternative of equal priority with the 
prior administrator. However, priorities will only be a problem in cases where the 
pool of assets is relatively small. In such cases, it is appropriate that the incentives, in 
general, favour the retention of the person initially appointed, given the additional 
cost involved in appointing a replacement. 
 
ISSUE 7: PROVISIONAL LIQUIDATOR’S  REMUNERATION   

The Referred Proposal is that:  Creditors should be able to approve the 
remuneration of a  provisional liquidator when a company proceeds from  
provisional liquidation into liquidation.    
 
The Advisory Committee provisional position is that: Creditors, in addition 
to the court, should have the power to approve the  remuneration of a 
provisional liquidator when a company proceeds from  provisional liquidation 
into liquidation. To assist them in making this  decision, creditors should be 
given similar information to that provided to  creditors in other forms of 
external administration.  The court should have the power to confirm, 
increase or reduce the  remuneration determined by the creditors.    

 
We note that substantial amendments were introduced in 2007 in relation to the 
information which must be given to creditors. We support the Advisory Committee 
provisional position. 
 
ISSUE 8: POSTAL VOTING BY CREDITORS   

The Referred Proposal is that:  A new mechanism should be introduced to 
allow for voting  by post on proposals relating to remuneration [of a  
liquidator], compromise of debts under s 477(2A) of the  Corporations Act 
2001 (Corporations Act) and liquidators  entering into agreements on the 
company’s behalf under  s 477(2B) of the Corporations Act.   
 
The Advisory Committee provisional position is that:  A liquidator should 
have the option to conduct a postal vote on a  proposal relating to 
remuneration, compromise of debts under s 477(2A)  and agreements under s 
477(2B), with a requirement that a physical  meeting be held if a threshold 
objection level to a postal vote is reached  (say, 5% by number or value of 
creditors).    



 
 
Our view is that remuneration should be treated differently than compromises under 
s477(2A) and agreements under s 477(2B).  
 
The present requirement to obtain court or creditor approval for a compromise (s 
477(2A)) or agreement (s 477(2B)) is concerned with ensuring that no impropriety is 
involved in matters which (subject to consent or leave being given were required) are 
otherwise within the powers and functions normally exercised by liquidators on 
behalf of the company. Normally, a compromise or agreement falling within those 
provisions does not involve personal interest on the part of Liquidator or any reason 
to perceive that the liquidator may have any conflict of interest.  
 
However, remuneration is an area where the liquidator’s personal interest is 
necessarily involved. 
 
We do not oppose postal votes for the purposes of section 477 (2A) and section 477 
(2B) approval. However, we consider that the greater scrutiny which is brought about 
by a physical meeting (with the prospect of creditors reaching a view after discussing 
the matter with each other) is appropriate to a question of remuneration. 
 
ISSUE 9: ASSUMED SOLVENCY DEFENCE FOR  OFFICER-INITIATED 
TRANSACTIONS   

The Referred Proposal is that:  The defences to the voidable transaction 
provisions should  be amended, such that the insolvency defence [that is, the  
assumed solvency defence] under s 588FG does not apply to  the new 
provisions relating to transactions entered into while  a company was under 
administration (given that insolvency  is not a condition for those provisions).   
 
The Advisory Committee provisional position is that:  The assumed solvency 
defence should remain for transactions entered  into by officers of a company 
while a company is under a deed of  company arrangement.    

 
We note that the Advisory Committee does not support the referred proposal. We 
agree with the Advisory Committee.  
 
Part 5.7 B. of the Corporations Act can be harsh in its effects. The assumed solvency 
defence is an important safeguard. We support its retention. 
 
ISSUE 10: REPLACING A LIQUIDATOR   

The Referred Proposal is that:  ASIC should be able to apply to a court to 
replace a  liquidator if the liquidator dies or is no longer registered.   
 
The Advisory Committee provisional position is that:  It is unnecessary to 
give ASIC a statutory right to apply to a court to  replace a liquidator if the 
liquidator dies or is no longer registered.    

 
We agree with the Advisory Committee. 
 
ISSUE 11: TAKING POSSESSION OF AND  TRANSFERRING BOOKS   



The Referred Proposal is that:  ASIC should be able to take possession of 
books relating to  a company in external administration, and transfer those  
books to another liquidator, if a liquidator dies or is no  longer registered.   
 
The Advisory Committee provisional position is that:  Any interested party 
should have the right to apply to the court for  directions about the temporary 
holding of books.      

 
It seems to us that both the referred proposal and the Advisory Committee provisional 
position have merit.  
 
In relation to the referred proposal, there is much to be said for ASIC having power to 
take possession of books temporarily in the event of a vacancy in office of a 
liquidator or administrator, without the need for a court order. It should be borne in 
mind that ASIC has an interest in such property, because, upon deregistration 
following winding up, the property of a company vests in ASIC: Corporations Act, s. 
601AD.  
 
ISSUE 12: EXEMPTION FROM CLASSIFICATION AS  CONTROLLER   

The Referred Proposal is that:  The definition of ‘controller’ should be 
revised such that  enforcing a security over a single asset, or an asset with a  
value of less than $100,000, does not involve a controllership and the 
requirements of the Corporations Act  dealing with controllers are not 
applicable.    
 
The Advisory Committee provisional position is that:  There should be no 
amendment to exempt from the definition of  controller a person enforcing a 
security over a single asset or an asset  with a value of less than $100,000.     

 
We see no strong reason to change the law in this regard. We agree with the Advisory 
Committee and do not support the referred proposal. 
 
ISSUE 13: EXEMPTION FROM VOIDABLE  TRANSACTION PROVISIONS  

The Referred Proposal is that:  Transactions conducted under the authority 
of a receiver or  [other] controller should be exempted from the voidable  
transaction provisions.   
 
The Advisory Committee provisional position is that:  Transactions 
conducted under the authority of a receiver or other  controller should be 
exempted from the voidable transaction provisions.     

 
We consider that some care should be taken in this area.  
 
First, it should be noted that there are essentially 2 types of voidable transaction in 
Part 5.7B, namely, preferences, and uncommercial transactions. A preference is a 
payment that is set aside, notwithstanding that the company was justly indebted to the 
creditor, on the basis that the creditor should not get an advantage over other creditors 
of an insolvent company. Uncommercial transactions in the broad sense (including 
unfair loans and director benefit transactions)  are set aside because their terms are 



unfair: they are a fraud on the company and its creditors should not be bound by 
them.  
 
The proposal is to exempt controller transactions from all avoidance provisions. It 
must be asked whether the argument for such exemption is as strong in the case of 
uncommercial / fraudulent transactions as in the case of preferences. We would 
suggest it is not.   We note that this point is recognised in “Policy Option 2”. 
 
Second, ordinary unsecured creditors do have a real interest in many cases where 
controllers are appointed. Their interests are deserving of some protection, 
notwithstanding the superior legal position of a secured creditor.  
 
Third, insofar as Part 5.7B may, in theory at least, reduce the value of the security by 
reducing the controller’s options and/or causing delay, this may constitute an 
incentive in some cases for a secured creditor to appoint an administrator under s 
436C rather than a receiver and manager. Arguably this should be encouraged.  
 
We are of the view that this proposal needs to be given careful and detailed 
consideration, and that such consideration should take into account matters of 
principle as well as any evidence which might be available as to the practical effects 
of the current regime for all interested parties, that is secured creditors, unsecured 
creditors and third parties. In accordance with this view (and particularly as we have 
not yet seen the evidence relevant to this issue), we can neither agree nor disagree 
with the referred proposal at this stage.  
 
ISSUE 14: PUBLICATION OF EXTERNAL  ADMINISTRATION NOTICES   

The Referred Proposal is that:  The requirement to publish insolvency notices 
in a  newspaper should be limited, such that it requires only a  summary 
statement with additional details to be published  on a website to be 
maintained by ASIC or a professional  body. An alternative proposal would 
move all notices to a  website to be maintained by ASIC or a professional 
body.    
 
The Advisory Committee provisional position is that:  There should be a 
staged move from print media to Internet disclosure of  all public notices on a 
designated website to be operated by ASIC. 

 
We support the Advisory Committee provisional position. 
 
ISSUE 15: EXEMPTION FROM PUBLICATION   

The Referred Proposal is that:  The rule allowing a deed administrator to 
apply to the court  for an exemption from the rule requiring a company to  
publish its former name on public documents should be  extended to all other 
types of external administration.    
 
The Advisory Committee provisional position is that:   Administrators, 
receivers and other controllers and liquidators, as well as  deed 
administrators, should have the right to apply to the court for an  exemption 
from the rule requiring a company to publish its former name  on public 
documents. In exercising its discretion whether to grant an  application, the 



court could take into account the possible prejudice to  relevant parties, 
including past creditors and persons who may have to  deal with the company 
in the future.     

 
Whilst there is clearly good reason for former names to be published, we consider that 
there may be reasons why the requirement should not apply in all cases. A role for the 
courts ensures that the public interest will be considered. We support the Advisory 
Committed provisional position. 
 
ISSUE 16: ELECTRONIC COMMUNICATION WITH  CREDITORS   

The Referred Proposal is that:  The new mechanism for electronic 
communication with  creditors should be extended, to allow for electronic 
means  to be used except if the creditor requests a hard copy of  documents. 
One suggested approach would provide for a  single page to be sent to 
creditors directing them to  documents available on a website and providing a 
telephone  number to call if a hard copy is required. An alternative  proposal 
would provide for a creditor being ‘deemed’ to  have consented to electronic 
communication where a  company has communicated with a creditor by that 
means at  any time prior to the commencement of the external  administration.    
 
The Advisory Committee provisional position is that:  External 
administrators should be permitted to advise in their first notification to each 
creditor that all further notices to creditors and other  documents relevant to 
the external administration will be published on  one or more websites (which 
must include the designated ASIC website  for public documents, as discussed 
in Issue 14).   
That first notification should also state that any creditor may choose to  
register:  
 - to receive an electronic notification that new material has appeared  on the 
website(s), or  
 - to receive by mail, free of charge, a printed copy of these further  notices 
and other documents. Creditors who so register will continue to receive 
information in the  specified manner unless they subsequently notify the 
company that they  no longer wish to do so. 
 

We support the Advisory Committee provisional position. 























 
Robert Cole 

Robert M H Cole & Co 
 
 
The requirement for a registered liquidator to be the nominated Chairman at 
meetings of creditors in the absence of the Appointee is impractical and will be 
unworkable for many small insolvency firms.  
  
Sole practitioners who are registered liquidators do not necessarily have a registered 
liquidator on their support staff although they invariably have staff conversant with 
administrations which they conduct. 
  
Why should a sole practitioner have to call upon his opposition to share the 
remuneration in one of his own jobs? 
  
Why should the creditors have to pay for another practitioner to acquaint himself 
with an administration? 
  
This requirement appears to be designed by large firms for large firms with a total 
disregard for creditors or indeed for smaller firms who, after all, conduct the bulk of 
insolvency work and historically have always done so. 
  
  
Other practitioners comments are as follows: 
  
“Other insolvency practitioners get sick and need a holiday on occasions.” 
  
“The CAMAC proposal to have to pay another practitioner is false economy because a locum 
style chairman will not be familiar with the intricacies of the job.  A Senior Manager is a 
better alternative because they are likely to be familiar with the job.” 
  
“The legislation does not allow for any unforseen circumstances that occur close to the 
meeting date.  How could one obtain the services of a registered liquidator, put him or her 
into a position of being able to answer questions when the Administration is incapacitated 
within 24 hours of the meeting? 
  
When Courts, ASIC and other interested parties recognise that in all insolvency 
administrations people other than the appointee have a major role in an administration, 
why not let the ‘director/manager’ who I’m sure has the majority of information that 
creditors would be enquiring about.  Perhaps the Director/Manager has to be as a minimum, 
a qualified accountant, 8 years experience in the insolvency industry etc. 
  
If the creditors are not happy with the situation they could adjourn he meeting as is 
contemplated.  Perhaps the administrator not only has to give creditors a statement about 
his absence but also lodge such a statement with ASIC.  This would stop administrations 
‘cherry picking’ as is suggested. 
  
The other aspect of this is cost.  Would it cost less to ‘hire’ a registered liquidator, bring him 
or her up to speed, attend the meeting (and then find out creditors want to adjourn) then 



apply to Court?  In a large administration I suggest that a Court application would be 
cheaper.  While creditor’s interests are important, cost is also in the interest of creditors.  An 
economical alternative needs to be considered where there is a balance between cost, 
delay, creditors being able to make informed decisions and providing a degree of flexibility. 
  
Clearly the nomination of the staff member (experienced) in the unusual circumstances of 
an administrator being unable to attend, with written reason for the absence being given to 
creditors and ASIC and automatic adjournment if creditors do not approve the nominee is 
the appropriate way.  Lets not forget that the IPAA has now issued a Practice Note on S439A 
reports so that creditors will receive improved information which has already been 
authorised by the Administrator (by his signature). 
  
Also creditors have a right to appoint another Administrator, Deed Administrator or 
Liquidator and would do so if an Administrator started to abuse such a provision.  No doubt 
ASIC would also be looking at the registration of the person if the flexibility provided was 
being abused. 
  
Would the need for a Registered Liquidator result in unhealthy, anti‐competitive 
arrangements between liquidators?  While I agree that it is healthy for our industry to assist 
one another in times of need, the very nature of stepping into the shoes for a meeting with 
the obligations envisaged in the discussion paper may lead to arrangements being made in 
our industry that may not be in the best interests of creditors.” 
  
Yours faithfully, 
  
Robert Cole 
Robert Cole 
Robert M H Cole & Co 
Unit 2, 6 Moorabool Street 
Geelong   3220 
  
ph: (03) 5221 6377 
fx: (03) 5221 3017 
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No Issue CAMC Provisional Position Comment/Submission 

Voluntary administration   

1. The administrator of a 
company should be required 
to provide access to a list of a 
company’s known creditors as 
soon as practicable after their 
appointment. 

To assist creditors in their collective 
decision-making in a voluntary 
administration, an administrator should 
publish on a designated website the 
name, contact details and estimated 
amount due in relation to each creditor 
of a company in voluntary 
administration no later than the time of 
distribution to creditors of the notice of 
the first meeting. 

Agreed. The website should be password protected. The notice to 
creditors should include a password by which creditors can get 
access to the website. 

Creditors should also have the option of having their contact 
details removed from the list. This can be by written instruction to 
the administrator for this particular administration or a standing 
instruction  

  Issue: Would it be preferable to identify 
the amount of each claim within 
designated bands, rather than having 
to disclose an estimate of the specific 
amount due? 

No. There are limited privacy advantages in doing so, but 
considerable cost to the detriment of creditors generally in having 
to separately classify each creditor. 

 

2. The administrator of a 
company should be required 
to provide details of the 
location of all equipment in 
the possession of the 
company owned by entities 

An administrator issuing a s443B 
notice should be required to disclose in 
the notice the location of the relevant 
equipment to the extent that this 
information is reasonably available to 
the administrator.  In addition, the 
administrator should have a general 

Agreed provided that limited to equipment and locations that are 
known to the administrator. 

In other words there would be no obligation to provide a notice if 
the administrator is not personally aware of: 

• the item of equipment; 
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other than the company.  
These details might be 
included in the s 443B(3) 
notice that informs the owner 
or lessor that the company 
does not propose to exercise 
rights in relation to the 
property. 

obligation to facilitate efforts by owners 
to locate property that the administrator 
will not be using. 

It is not proposed that there be a 
specific penalty or other sanction on 
the administrator for failure to comply 
with either requirement.  Rather, the 
intent is that ASIC or any other 
interested party could take judicial 
proceedings to enforce either 
requirement. 

• the location of the equipment (other than to inform the 
owner that the equipment cannot be located.) 

3. A nominee of an administrator 
should be allowed to chair the 
second [major] meeting in 
voluntary administration, 
where the administrator is sick 
or otherwise unable to attend 
in person. 

The general expectation should be that 
the administrator will chair the major 
meeting of creditors, given that it 
decides the future course of action for 
the company.  However, an 
administrator should have a discretion 
to nominate another person to chair the 
major meeting of creditors where: 

• the administrator cannot attend 
that meeting because of illness 
or 

• some other good reason, and 

• the creditors have resolved that 
the nominee should chair the 
meeting. 

The administrator should be required to 
provide to the meeting a statement of 
the reason for his or her inability to 

Agreed. 
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attend. 

Any nominee should be a registered 
liquidator.  Also, before creditors vote 
on whether the nominee should chair 
the meeting, the administrator should: 

• disclose relevant information 
concerning the nominee’s 
experience and knowledge of 
the administration, and 

• certify to creditors that the 
nominee is in a position to 
answer questions about the 
administration. 

The meeting should be automatically 
adjourned for a short period (no more 
than a week) if the creditors do not 
approve the nominee presiding. 

4. The deed administrator 
should be required to notify 
creditors of any breach of a 
deed of company 
arrangement. 

The deed administrator or the directors 
(if in control of the company under the 
deed) should be required to notify 
creditors of any information regarding a 
breach, or a combination of breaches, 
that could reasonably be expected to 
have a material effect on the purpose 
or outcome of the deed. 

Agreed and also agree with the further suggestion of the Law 
Council in so far as that the change be worded in terms that deed 
administrators have an obligation to notify creditors of any 
material contravention of a DOCA within 21 days after the 
breach.  (The term "material contravention" mirrors the 
terminology in s 445D(1)(d) – a provision empowering the court to 
set aside a DOCA for material contravention.) 

At that time the deed administrator should also be required to set 
out his or her reasons for not convening a meeting, informing 
creditors of their rights under s 445F(1)(b) to request one, and 
otherwise explain the deed administrator's proposed course of 
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action. 

5. Directors and related party 
creditors should be prevented 
from voting on a proposal to 
appoint a different person as 
liquidator when a company 
proceeds from administration 
into liquidation. 

There should be no change to the 
current position under which all 
creditors, including creditors who are 
directors or related parties of those 
directors, have the right to vote on a 
resolution to appoint a different person 
as liquidator when a company 
proceeds from administration into 
liquidation. 

Agreed and also agree with the Law Council in so far as following 
a poll the Chair ought to be required to declare whether the 
resolution would have passed/failed had the related party 
creditors not been permitted to vote.  The Chair should then be 
required to inform those present of the rights under s 600A. 

  Issue: Should anyone, in addition to a 
creditor, have a right to challenge a 
resolution appointing a new person as 
liquidator?  If so, what type of remedy 
should be available? 

The existing law works adequately and does not require further 
amendment. 

6. Where a company is put into 
liquidation after an 
administration (or deed of 
company arrangement) then 
the remuneration of the 
administrator (or deed 
administrator) should be 
provided a priority over that of 
any replacement liquidator. 

Where a company is put into liquidation 
after an administration (or deed of 
company arrangement), the 
remuneration of the administrator (or 
deed administrator) should have 
priority over that of any replacement 
liquidator. 

Not agreed and concur with the Law Council submission that 
states: 

This would see a significant disincentive for an insolvency 
practitioner to consent to appointment as replacement liquidator 
on a move from voluntary administration to liquidation. 

Existing s 556(1)(de), as read with s 559, operates equitably. 

The principles of salvage/incontrovertible benefit will also protect 
a deserving administrator.  Conversely the suggested 
amendment would see a reversal of accepted equitable principle 
to the disadvantage of the replacement liquidator. 

There is also a residual power in the Court (s 485(3) as applied to 
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a creditors' voluntary liquidation by s 511(1)(b), or alternatively, 
s 447A) to alter priorities as the Court thinks just if the property 
recovered is insufficient to satisfy all costs, charges and 
expenses of the winding up in full. 

Liquidation   

7. Creditors should be able to 
approve the remuneration of a 
provisional liquidator when a 
company proceeds from 
provisional liquidation into 
liquidation. 

Creditors, in addition to the court, 
should have the power to approve the 
remuneration of a provisional liquidator 
when a company proceeds from 
provisional liquidation into liquidation.  
To assist them in making this decision, 
creditors should be given similar 
information to that provided to creditors 
in other forms of external 
administration. 

The court should have the power to 
confirm, increase or reduce the 
remuneration determined by the 
creditors. 

Agreed and concur with the Law Council submission which stated 
in the case of a winding up in insolvency there should not be 
different rules for a provisional liquidator and a liquidator. 

However, where the winding up is not in insolvency, i.e. it is a 
solvent winding up, court approval should remain.  Here creditors 
have no economic interest in approval of liquidator remuneration. 

8. A new mechanism should be 
introduced to allow for voting 
by post on proposals relating 
to remuneration, compromise 
of debts under s 477(2A) and 
liquidators entering into 
agreements on the company’s 
behalf under s 477(2B). 

A liquidator should have the option to 
conduct a postal vote on a proposal 
relating to remuneration, compromise 
of debts under s 477(2A) and 
agreements under s 477(2B), with a 
requirement that a physical  meeting be 
held if a threshold objection level to a 
postal vote is reached (say, 5% by 
number or value of creditors). 

Agreed. The low threshold objection level will force liquidators to 
consider carefully using a postal vote if it is likely to be objected to 
within the specified time due to the cost and delay in obtaining the 
approval of creditors. 

The system for passing resolutions without a meeting under 
Section 64ZBA of the Bankruptcy Act 1966 has shown to have 
worked effectively in the administration of bankrupt estates. That 
section requires only 1 creditor to object to the postal ballot. Also 
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it restricts the postal ballot to one resolution per postal ballot. 

  Issue: Should postal voting, if 
introduced, be permitted beyond the 
three matters set out in the Referred 
Proposal? 

Yes. 

  Issue: Should electronic voting be 
permitted in addition to postal voting? 

Yes and as noted in the Law Council submission electronic voting 
is already de facto permissible given the new Regulations 
permitting proxies to be lodged electronically. 

9. The defences to the voidable 
transaction provisions should 
be amended, such that the 
insolvency defence under 
section 588FG does not apply 
to the new provisions relating 
to transactions entered into 
while a company was under 
administration (given that 
insolvency is not a condition 
for those provisions). 

The assumed solvency defence should 
remain for transactions entered into by 
officers of a company while a company 
is under a deed of company 
arrangement.  

Agreed. 

10. ASIC should be able to apply 
to a court to replace a 
liquidator if the liquidator dies 
or is no longer registered. 

It is unnecessary to give ASIC a 
statutory right to apply to a court to 
replace a liquidator if the liquidator dies 
or is no longer registered. 

Agreed. 

11. ASIC should be able to take 
possession of books relating 
to a company in external 
administration, and transfer 

Any interested party should have the 
right to apply to the court for directions 
about the temporary holding of books. 

Agreed. 
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those books to another 
liquidator, if a liquidator dies 
or is no longer registered. 

Receiverships and other 
controllerships 

  

12. The definition of ‘controller’ 
should be revised such that 
enforcing a security over a 
single asset, or an asset with 
a value of less than $100,000, 
does not involve a 
controllership and the 
requirements of the 
Corporations Act dealing with 
controllers are not applicable. 

There should be no amendment to 
exempt from the definition of controller 
a person enforcing a security over a 
single asset or an asset with a value of 
less than $100,000. 

Agreed subject to the threshold applying to the cumulative value 
of assets subject to enforcement action within any one calendar 
month. This is to minimise the scope for avoiding the threshold by 
taking separate acts of enforcement. 

Also the threshold should not apply to any enforcement action 
taken by an associated entity. 

13. Transactions conducted under 
the authority of a receiver or 
controller should be exempted 
from the voidable transaction 
provisions. 

Transactions conducted under the 
authority of a receiver or other 
controller should be exempted from the 
voidable transaction provisions. 

Agreed  

Communication in external 
administrations 

  

14. The requirement to publish 
insolvency notices in a 
newspaper should be limited, 
such that it requires only a 
summary statement with 

There should be a staged move from 
print media to Internet disclosure of all 
public notices on a designated website 
to be operated by ASIC. 

Agreed. 
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additional details to be 
published on a website to be 
maintained by ASIC or a 
professional body.  An 
alternative proposal would 
move all notices to a website 
to be maintained by ASIC or a 
professional body. 

15. The rule allowing a deed 
administrator to apply to the 
court for an exemption from 
the rule requiring a company 
to publish its former name on 
public documents should be 
extended to all other types of 
external administration. 

Administrators, receivers and other 
controllers and liquidators, as well as 
deed administrators, should have the 
right to apply to the court for an 
exemption from the rule requiring a 
company to publish its former name on 
public documents.  In exercising its 
discretion whether to grant an 
application, the court could take into 
account the possible prejudice to 
relevant parties, including past 
creditors and persons who may have to 
deal with the company in the future. 

Not agreed  

If a company is subject to a DOCA the Court may be approached 
for an order to relieve the company from the disclosure 
requirements.  That ought to be continued and perhaps 
streamlined. It should be a requirement that ASIC be notified of 
any such application. 

16. The new mechanism for 
electronic communication with 
creditors should be extended, 
to allow for electronic means 
to be used except if the 
creditor requests a hard copy 
of documents.  One 
suggested approach would 
provide for a single page to be 
sent to creditors directing 

External administrators should be 
permitted to advise in their first 
notification to each creditor that all 
further notices to creditors and other 
documents relevant to the external 
administration will be published on one 
or more websites (which must include 
the designated ASIC website for public 
documents, as discussed in Issue 14). 

Not agreed and concur with the Law Council submission which 
stated the new mechanism to permit electronic communication 
should be "opt in" as provided for in the new s 600G. 

Any move to an "opt out" regime should be deferred until there 
has been consideration of how the new provisions are working in 
practice. 
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them to documents available 
on a website and providing a 
telephone number to call if a 
hard copy is required.  An 
alternative proposal would 
provide for a creditor being 
‘deemed’ to have consented 
to electronic communication 
where a company has 
communicated with a creditor 
by that means at any time 
prior to the commencement of 
the external administration. 

That first notification should also state 
that any creditor may choose to 
register: 

• to receive an electronic 
notification that new material 
has appeared on the 
website(s), or 

• to receive by mail, free of 
charge, a printed copy of these 
further notices and other 
documents. 

Creditors who so register will continue 
to receive information in the specified 
manner unless they subsequently 
notify the company that they no longer 
wish to do so. 

 
 



 

 
Australian Finance Conference    Level 7, 34 Hunter Street, Sydney, 2000. GPO Box 1595, Sydney 2001 
ABN 13 000 493 907           Telephone: (02) 9231-5877          Facsimile: (02) 9232-5647          e-mail: afc@afc.asn.au 
 
1 August 2008 
 
Mr John Kluver 
Executive Director  
Corporations and Markets Advisory Committee 
GPO Box 3967 
SYDNEY NSW 2001   via e-mail:  john.kluver@camac.gov.au 
 
 
Dear Mr Kluver, 

ISSUES IN EXTERNAL ADMINISTRATION – DISCUSSION PAPER (FEB 2008) – 
CONTROLLER  

This submission is provided on behalf of the Australian Finance Conference (AFC) and the 
Australian Equipment Lessors Association (AELA) which together represent more than 100 
financial service organisations.  The AFC is the national finance industry association. AELA 
is the national association for the equipment leasing and financing industry. Current member 
lists are attached. Our Members include finance companies, banks, building societies and 
leasing companies providing various types of finance to both consumer and corporate 
customers.   
 
Controller Definition 
An area of particular relevance to our Members, dealt with in Chapter 5 of the Committee’s 
External Administration - Discussion Paper (the Paper), relates to chattel mortgage products 
offered by our Members to assist corporate customers finance equipment and the definition of 
controller.  The AFC and AELA have used a number of reviews and inquiries on reform of 
the insolvency provisions conducted by Government over the years to propose amendments 
to the controller provisions, most recently in our submission on the Exposure Draft of the 
Corporations Amendment (Insolvency) Act 2007.  Our objective has been to amend the 
provisions so that they achieve an appropriate level of transparency, accountability and 
protection without imposing unduly onerous and costly compliance obligations on the 
controller of a single-asset secured by a chattel mortgage.   
 
We welcomed the 2007 amendments which saw a number of the requirements imposed on 
“controllers” quarantined to “managing controllers," and the omission of obligations to 
Gazette the fact of taking control.  These relatively minor amendments should enable 
compliance streamlining with the appropriate cost-savings.  However, in our view, they did 
not go far enough.  We therefore appreciate the opportunity to provide comment on this issue 
for the Committee’s consideration and final recommendations and the extension provided to 
enable us to do so. 
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Equipment Financiers – Chattel Mortgages – Impact of Controller Definition  
By way of background, our Members utilise three products to enable corporate customers to 
finance equipment; namely, equipment lease, hire-purchase or chattel mortgage.  The 
selection of one of those three as most suitable will depend on a range of factors.  Often the 
impact of other laws influences customer choice.  For example, since the introduction of the 
GST in July 2001 corporate customers have favoured chattel mortgages over the lease and 
hire-purchase products.   As a consequence, the chattel mortgage product represents a 
substantial portion of our Members’ equipment finance business.    
 
Under the terms of the equipment lease and hire-purchase products, our Members remain the 
owners of the equipment.  In the case of chattel mortgages, however, the corporate customer 
generally takes ownership subject to a charge or mortgage over the financed equipment taken 
by our Member to secure the amount financed.   
 
As noted in the Paper, in the event of a default by a corporate customer, should our Member 
move to protect their interests by taking possession or control of property to enforce their 
chattel mortgage they may be construed to be “controllers.”  Consequently, notification, 
financial reporting and other requirements contained in Part 5.2 of the Corporations Act may 
be triggered.  Compliance with these obligations add cost to our Members’ recovery 
processes.  As an aside, we note that had the equipment been financed under an equipment 
lease or hire-purchase, these costs would not have been incurred.   
 
We understand the policy basis for inclusion of the controller obligations and see merit in 
circumstances where the control being exercised is over a significant, or substantial, portion 
of the company’s assets.  However, where security over a single asset (eg a car, truck or piece 
of mining equipment) is involved and the amount realised on sale of the secured asset does 
not meet what is owed (which is generally the experience of our Members), we question the 
value of the process and justification for additional cost which merely increases the debt to be 
recovered from the corporate customer.  In this regard, we also note comments made by the 
Australian Law Reform Commission in the Report on the General Insolvency Inquiry (the 
Harmer Report – 45/1988), the recommendations of which, as we understand, provided the 
basis for the inclusion of the controller provisions in the Corporations Act.  In considering 
whether a mortgagee in possession should have the responsibility of a receiver, the 
Commission noted (at para 186): 
 

As a preliminary and general matter, the Commission takes the view that the provisions of the 
companies legislation should only seek to regulate receivers of the whole, or substantially the 
whole, of the property of a company.  The existing legislation covers receivers or persons who 
enter into possession or assume control of any of the property of a company.  It appears 
unnecessarily burdensome to require a receiver who, for example, has taken control of a 
single item of property constituting only a small part of the total property of a company to 
comply with the reporting requirements under s 328. 

 
However, the Commission concluded that as this was a matter that fell outside the Terms of 
the Insolvency Reference and, while expressing some criticism, they accepted the current 
policy evident in the legislation and framed the recommendations accordingly.  In this regard 
we also note, however, that the focus of the Commission and recommendations they made on 
this issue related to the position of a floating charge-holder rather than the holder of a fixed 
charge over a single asset.  The latter category of charge-holder, which is the subject of the 
concern of AFC and AELA Members, would not appear to have been considered or, in our 
view, intended to be captured by the amendments recommended by the Commission.    



 
 
Proposed Solution  
As noted in the Paper, one means of addressing the concern of our Members is to revise the 
definition of controller to carve out persons enforcing a security over a single asset, or an 
asset with a value of less than a specified monetary threshold (eg $100,000).  We note the 
arguments considered by the Committee in this regard. 
 
In looking at the broader regulatory reform occurring at the Commonwealth level, we query 
whether another solution may be appropriate.  In particular, as you are no doubt aware, the 
Commonwealth Attorney-General’s Department with the backing of the Council of 
Australian Governments is in the process of reforming the law in relation to personal property 
securities.  The reform proposes a legislative framework to establish a single national online 
register of personal property securities, and addresses the creation and extinguishment of 
these interests and rules for determining priority among competing interests in personal 
property (ie equipment and other non-land property).  A draft Bill (the PPS Bill) has been 
released and comment invited by 15 August.    
 
Part 9 of the PPS Bill proposes an enforcement regime.  It includes notification and financial 
accounting obligations on holders of security interests (eg mortgagees) in personal property 
and imposes duties in relation to the sale and handling of the property.  In large measure, 
these are similar to those imposed on a controller under the Corporations Act.  The 
relationship between Part 9 and Part 5.2 of the Corporations Act has been clarified in the 
draft (Clause 164).  We understand that Part 9 is not intended to apply in relation to property 
while a person is appointed as a receiver or receiver and manager under Part 5.2.  We note, 
however, that the position of a person who is a controller because they have taken possession 
or control of property of a corporation for the purpose of enforcing a charge is less clear 
(Corporations Act s.9 Definition of controller para (b)).  We suggest that there is an 
opportunity to clarify this matter which resolves both the existing and any potential 
operational or compliance issues for our Members as holders of secured interests in single-
assets.  In our submission in response to the PPS Bill we propose to generally support the 
enforcement framework proposed in Part 9 and suggest a consequential amendment to 
Corporations Act or Clause 164 of the PPS Bill to ensure our Members in the circumstances 
outlined are only subject to a single compliance reporting and accounting regime, namely that 
proposed in the PPS law.  We therefore suggest that the Committee defers any decision in 
relation to the controller definition to enable the PPS Bill to be finalised.  We anticipate that 
this will be before the end of this year, given the proposed commencement date of the PPS 
Scheme from May 2010.   
 
We would be happy to discuss this proposal in more detail, as required, and would be pleased 
to meet with you or the Committee at your convenience.   
 
However, should the Committee wish to progress the issue irrespective of the PPS 
developments, we suggest consideration of an alternate recommendation for amendment to 
Part 5.2 to resolve the issue.  In looking at the compliance framework for controllers, the 
obligation to prepare and lodge statements of account utilising the ASIC form potentially 
presents the most time-consuming and costly component.  Our Members have a commercial 
practice of reconciling the outcome of repossession and sale of secured assets and advising 
customers (or external administrators etc), usually by way of letter, of that process and 
outcome.  Could we therefore suggest amending the financial reporting obligation to reflect 



this process.  Rather than imposing a statutory obligation to report in every case, instead 
require it only on request of a relevant party (eg external administrator, other creditor) where 
the repossession involves a single-asset security.  In our view, this would reduce compliance 
costs for our Members and their customers, while meeting the public policy or interest in 
enabling other creditors and interested parties to become informed of action and outcomes 
with corporate property. 
 
Thank you for your consideration of our submission.  Please feel to contact me or Helen 
Gordon, Corporate Lawyer, through 02 9231 5877 should you require further information.   
 
Kind Regards. 
 
Yours truly, 
 
 
 
 
Ron Hardaker 
Executive Director 
 
Attachment:
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Australian Finance Conference    Level 7, 34 Hunter Street, Sydney, 2000. GPO Box 1595, Sydney 2001 
ABN 13 000 493 907           Telephone: (02) 9231-5877          Facsimile: (02) 9232-5647          e-mail: afc@afc.asn.au 
 
 
25 September 2008 
 
Mr John Kluver 
Executive Director  
Corporations and Markets Advisory Committee 
GPO Box 3967 
SYDNEY NSW 2001 
 
By e-mail:  john.kluver@camac.gov.au 
 
 
Dear Mr Kluver, 

ISSUES IN EXTERNAL ADMINISTRATION – DISCUSSION PAPER (FEB 2008) – 
LOCATION OF FINANCED PROPERTY 

We understand that the Committee is in the process of considering submissions in response to 
the above-named discussion paper and thank you, again, for the opportunity to provide our 
comments on the controller provisions.   
 
A separate issue (Issue 2) raised in the Paper arises from a concern identified by our 
Members in relation to the difficulty they have as owners in the location of leased or hired 
property disclaimed by external administrators.  On behalf of the Australian Finance 
Conference (AFC) and the Australian Equipment Lessors Association (AELA) we express 
our support for the provisional recommendation proposed by the Committee which would see 
an obligation imposed on the administrator to notify and facilitate efforts of our Members to 
locate property which they own.  We would appreciate if you would extend out thanks to the 
Committee members for their consideration of the issue.   
 
Kind regards. 
 
Yours sincerely, 
 

 
 
 
RON HARDAKER 
Executive Director 
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