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11 February 2014 
 
 
Mr Allan Bulman 
Director, Takeovers Panel 
 
By email:   takeovers@takeovers.gov.au 
 
Dear Mr Bulman 
 

Submission in respect of Consultation Paper on GN 12: Frustrating Action 
 

Submission 

This Submission is made by GRT Lawyers in respect of the Takeover Panel’s (Panel) Consultation Paper in 
respect of GN: 12 (CP). 

We thank you for the opportunity to review and provide feedback on this paper and to the development of 
further important policy in this area. 

Overview of our position 

GRT Lawyers is supportive of further policy development in this area and generally welcomes the suggested 
additions to the list of factors that the Panel will consider when assessing whether frustrating action gives 
rise to unacceptable circumstances.  Further detailed comments are made below. 

We do not however support the introduction of a fixed timeframe after which the frustrating actions policy 
would no longer apply and have explained our reasons (commencing from page 7) below. 

Response to CP6.1.11 (new sub-paragraph 11(f) to GN 12)  

Support for 6.1.1 

GRT Lawyers agree that the addition proposed in paragraph 6.1.1 of the CP should be adopted as policy.  
We consider that this addition will be an important measure in ensuring:  

 that bids are not unnecessarily drawn out (efficiency and competition principles); 

 that Bidders are compelled to make timely decisions about their bid whenever possible (efficiency 
principle and competition principles); 

 that shareholders and the market generally, are informed of a Bidder’s intention at the earliest 
opportunity (in the interests of an efficient and informed market); and 

 that operations, financing and transactions of Targets and their boards are not unnecessarily 
fettered for longer than necessary, 

(together the Key Objectives). 
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Further guidance on ‘reasonable time’ 

In addition, we consider that the policy could be strengthened by providing meaningful guidance on what 
may constitute a ‘reasonable time’.   

We recognise that this will vary on a case-by-case basis and as against the overall context of the 
transaction, however consider that it is possible to give some additional guidance in general terms, 
particularly as different types of bid conditions may have certain features or a particular character.   

We make further submissions in respect of potential ‘reasonable time’ guidance at page 5 below. 

Further development of policy to have broader application  

GRT Lawyers also consider that the Panel’s background section (in CP para 5) raises concerns which extend 
beyond the context of ‘frustrating action’ and that the policy outlined in CP para 6.1.1 may be further 
developed to strengthen the policy response to regulating unacceptable circumstances more generally.  
This is best explained through use of an example. 

Example 1: Bidder makes a conditional bid for all of the outstanding shares of Target, including a condition 
that Target’s debt financing arrangements must not be repayable upon a change of control occurring.  
Shortly after making the bid, the Bidder conducts due diligence and learns that such a provision does in fact 
exist, at which time the Bidder becomes aware that the condition cannot be fulfilled.  The nature of the 
condition is such that it is binary in nature (i.e. either the accelerated repayment provision exists or it does 
not) and such that the fulfilment or otherwise of the condition will not change with the passing of time.  The 
Bidder, despite knowing the status of the condition, fails to inform the Target, its shareholders or the 
market of its intentions to rely on or waive the condition until it is compelled by statute to do so. 

We consider that in this case, the failure of the Bidder to disclose whether it will rely on, or waive, such a 
condition, within a reasonable time of becoming aware of the status of that condition, ought to constitute 
unacceptable circumstances arising from the actions of the Bidder (rather than the actions of the Target in 
undertaking ‘frustrating action’).  This is because the Bidder ought to know, or be in a position to assess in 
a timely manner, the impact of the non-fulfilment of the condition and whether it is or may be fatal to its 
bid.   

By failing to compel the Bidder to disclose its intentions at the earliest possible time, the Target may be 
subject to a bid for longer than necessary and fettered by the frustrating actions policy for longer than 
necessary.  It is our submission that this failure by the Bidder to disclose its intentions at the earliest 
reasonable time, ought to give rise to unacceptable circumstances. 

 ‘Reasonable time’ considerations are further discussed commencing at page 5 below.  

We consider that this further policy could be adopted by way of amendment to the Panel’s Guidance Note 
1: Unacceptable Circumstances.     
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Response to CP6.1.22 (new sub-paragraph 11(g) to GN 12)  

Support for 6.1.2 

GRT Lawyers agree that the addition proposed in paragraph 6.1.2 of the CP should be adopted as policy.  
We consider that this addition will be an important measure in ensuring the Key Objectives.  

Further development of policy to have broader application  

We further consider that there may be circumstances where varying the terms of the bid after a bid 
condition has been triggered, may effectively result in an implied waiver of a triggered condition. 

Again, taking Example 1, if a Bidder becomes aware of a provision accelerating debt repayment obligations 
upon a change of control, meaning one of its bid conditions will never be satisfied, and the Bidder 
subsequently increases its bid price, it would be reasonable to assume that the Bidder still intends to 
pursue the bid or at least believes it has the capacity to do so.   

If at the time of varying the terms of its bid (by increasing the bid price or otherwise), the Bidder knew that 
it did not have the desire or capacity to fund the bid consideration plus the accelerated debt repayment 
obligation which arises as a consequence, then the bid variation would not be reasonable or bona fide and 
ought to constitute unacceptable circumstances.   

Any subsequent attempt by the Bidder to rely on the condition and not proceed with the bid would be in 
bad faith.  Accordingly, the failure of a Bidder to clarify its position in relation to triggered conditions in 
circumstances where it then varies its bid, may in fact give rise to unacceptable circumstances on the part 
of the Bidder. 

A potential policy response (and one we would encourage) would be to require a Bidder, at the time of 
varying any terms of its bid, to disclose the status of any bid conditions and its intentions to rely on any 
conditions that may have already been triggered. 

When considered from that perspective, whilst we support the addition of the newly proposed paragraph 
11(g), we do query the extent to which it will (in its current form) assist a Target in determining whether to 
take an action that may otherwise run the risk of being considered frustrating action giving rise to 
unacceptable circumstances.  That is, unless there is further guidance as to when a Bidder ought to clarify 
its intentions (including where it varies a bid), a Target is likely to be no better informed of the intentions or 
position of the Bidder in relation to pursuing, or its ability to pursue, its bid.  

As such, a Target’s ability to properly consider relevant factors prior to taking any frustrating action (such 
as the commercial imperative for the frustrating action, and whether the condition is commercially critical 
to the Bidder) will continue to be hampered. 

In conclusion, we support the addition, but also consider it will better serve the broader policy objectives 
underpinning Chapter 6 of the Corporations Act, if the Panel also further develops its broader policy in 
respect of unacceptable circumstances in GN 1 (and in particular, those that arise from the actions of the 
Bidder).  The use of footnotes in GN 12 and cross-references back to a revised GN 1 could be utilised in GN 
12. 

We hold this view as we consider frustrating action policy should not be unduly restrictive upon a Target, 
particularly in circumstances where the Bidder is not doing everything that can reasonably be done, in 
order to ensure an efficient, competitive and informed market.   
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Otherwise, a Bidder can effectively option-up the Target through a conditional bid, with all the attendant 
statutory, regulatory and policy restrictions upon a Target’s business, transactions and financing plans, but 
proceed in a non-transparent and/or tardy manner which can negatively impact a Target’s business and 
reduce competitive pricing tensions.  Of course this may be to the tactical advantage of the Bidder – the 
concern is that such advantage is achieved through inappropriate means and against the Key Objectives.       

Response to CP6.23 (new footnote 12 to sub-paragraph 11(a) to GN 12)  

Support for 6.2 

GRT Lawyers agree that the addition proposed in paragraph 6.2 of the CP should be adopted as policy, 
however propose an amendment.   

We consider that the statement could be re-worded to enable the Panel to set out a more definitive policy 
position in relation to whether it is unacceptable to ‘hold open’ triggered conditions preventing a 
conclusion about whether Target shareholders have rejected a bid.   

This is particularly the case if the Panel further develops its policy position around what constitutes a 
reasonable time to hold open conditions (as contemplated throughout this Submission).  

We request that the Panel give consideration to restating its policy position in terms of holding open 
triggered conditions to replace new footnote 12 with an amended statement to the effect that: 

“However, it may be is unacceptable for the bidder to ‘hold open’ a triggered condition, for more 
than a reasonable time, preventing a conclusion about whether the target shareholders have 
rejected the bid (see (f) [insert para references with ‘reasonable time’ guidance].” 

What constitutes a ‘reasonable time’? 

We recognise that it is not possible to definitively describe the precise parameters of the reasonable time 
concept.  We do however consider that some further guidance as to the types of factors that the Panel will 
consider in determining whether a reasonable time has passed will greatly assist.  

The purpose of giving additional guidance having regard to the features or nature of the conditions is to 
demonstrate that disclosure decisions need to respond to the particular circumstances surrounding the 
bid, and should never be arbitrary or withheld for tactical or other improper reasons.  

Bid conditions that are binary in nature 

In this Submission, we have highlighted an example (Example 1) which deals with a condition of a binary 
nature; the status of which will not change with the passing of time.  In this case, the reasonable time 
concept could be assessed by considering: 

 the point in time when the Bidder discovered the status of the condition; 

 a reasonable period of time for the Bidder’s board (having regard to its composition/geographical 
spread) to convene and consider the effect of the condition status, its impact on the Bidder 
(including the Bidder’s desire and capacity to continue with the bid) and any options that the 
Bidder may have as a consequence.  It should be noted that boards are expected to act 

                                            
3
 Refers to paragraph 6.2 of the CP. 



 

6 

 

expeditiously during control transactions, so a reasonable time to convene a board meeting in this 
context is likely to be short; 

 If the Bidder’s board identifies options that need to be explored before it is able to make a decision 
on its desire or capacity to proceed with the bid, a reasonable period of time to explore those 
options.  This will need to be considered on a case-by-case basis having regard to (amongst other 
things) the nature of the relevant condition, the options under consideration and the Bidder’s 
particular circumstances. 

If the Bidder requires further time to assess its options to address any concerns it has arising from the non-
fulfilment of a condition, we expect that the Bidder ought to be in a position to make a statement as to the 
likely impacts of the condition on its bid, and any actions it is taking or options it is exploring in order to 
make a decision regarding whether to rely on, or waive the condition.  If it is in such a position, policy in 
this area ought to encourage or compel such a statement. 

In Example 1, this may involve an assessment by the Bidder of its financial capability to repay accelerated 
debt repayments arising from a change of control upon a successful bid.  If the Bidder has no reasonable 
prospect of obtaining such finance, or no desire to be subject to such additional liability, then we would 
expect that a Bidder would be in a position to immediately disclose its position, and failing to do so would 
be contrary to control transactions occurring in an efficient and informed market (as well as to other 
regulatory requirements such as continuous disclosures). 

As such, we would expect that a ‘reasonable time’ to disclose a Bidder’s intentions or position, in the 
context of bid conditions which are binary in nature, is likely to be relatively short, or at the very least, 
closely tied to follow-on actions within the Bidder’s control, which the Bidder ought to expedite. 

Bid conditions that have a reasonably foreseeable outcome 

It is not uncommon for bids to contain conditions to the effect that the Target is or is not subject to 

particular types of contractual provisions.  It is also often the case that these provisions typically have a 

market standard approach. 

Using our Example 1, (a condition that a Target’s debt must not be repayable upon a change of control 

occurring), it is common and indeed market practice for significant debt financing arrangements to include 

repayment acceleration provisions of that nature.  As such, a Bidder ought to have foreseen or expected 

that the condition was likely to be triggered and factored this into their decision making or transaction 

planning prior to making a bid. 

Where the likelihood or expectation that a bid condition will be triggered is such that it ought to have been 

within a Bidder’s contemplation, a reasonable period of time is likely to be shorter than for other types of 

bid conditions where the outcome is subject to a higher degree of uncertainty.   

The underlying premise is that a Bidder ought not to be ‘blind-sided’ by a revelation that a market standard 

contractual provision is present which then leads to a drawn out decision making process on the part of the 

Bidder as to whether to rely on or waiver the condition. 

Reasonable time – generally  

In terms of what constitutes a reasonable time for a Bidder to disclose its intentions in relation to other 
types of bid conditions which are non-binary in nature (and may change with the passing of time), we 
consider that guidance of a more general nature may assist in relation to the reasonable time concept. 

For example, a statement to the effect that, if at any time during a bid period a Bidder becomes aware of 
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the status of a condition which does, or is likely to, materially affect the Bidder’s desire or capacity to 
pursue the bid, the Bidder is expected to expedite any corporate action required to reach a definitive 
decision as soon as possible to enable it to disclose its intentions in relation to such a condition at the 
earliest possible time.  This may include holding board meetings, signing off on market announcements, or 
exploring options to enable the bid to proceed.  The Panel expects Bidder’s to do all such things and keep 
the market informed within the shortest possible timeframe. 

Early disclosure of a Bidder’s intention to rely on a triggered condition is less compelling in circumstances 
where the status of a condition could change over time.  For example, a condition may be triggered at an 
early point in time during the bid period, but may be capable of rectification prior to the point in time 
where the Bidder is compelled by statute to make a declaration regarding the status of conditions.  In these 
circumstances, it may be reasonable for a Bidder to withhold disclosure for a longer period of time. 

Response to proposed fixed timeframe for frustrating actions policy 

 GRT Lawyers do not support the introduction of a fixed timeframe after which the frustrating actions 
policy will no longer apply for the following key reasons: 

 the frustrating actions policy serves an important purpose and ensures that Bidders can proceed 
with some certainty as to status quo.  Introduction of a fixed timeframe would effectively permit 
the use of frustrating actions as a defensive tactic by simply delaying the frustrating action until the 
expiration of the timetable; 

 from a policy perspective, there is no reason to arbitrarily divide a bid period into a period where 
the Bidder receives this protection, and a period where it does not.  There are legitimate reasons 
why some bid periods are prolonged (including where third party or statutory approval processes 
are required) and longer bid periods should not be subject to greater risk arising from a policy 
response; 

 the introduction of a fixed timeframe may be viewed as effectively (in a practical sense) modifying 
section 630 of the Corporations Act, which sets out the statutory requirements for a Bidder to give 
notice on the status of defeating conditions in the period between 14 days and 7 days of the end of 
the offer period; 

 if this proposed measure is to address the concern around unnecessarily prolonging bids and 
forcing Targets to the Bidder’s negotiating table, we consider that this concern can be adequately 
addressed in other ways, including: 

-  by adopting the proposed additions in CP para 6.1.1, 6.1.2 and 6.2 (subject to our 
comments in this Submission); 

- further clarity of the types of bid conditions that can’t be held open; and 

- further policy guidance on what constitutes a ‘reasonable timeframe’ for a Bidder to 
declare the status of, and its intentions in relation to, its conditions.  

Concluding Remarks 

The Panel’s current guidance on frustrating action is a valuable tool to ensure that corporate actions of the 
Target during a bid period are appropriate having regard to the underlying policy objectives of Chapter 6 of 
the Corporations Act.  As such, GN12 has as its main focus, guidance for a Target of a generally restrictive 
nature. 
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We consider that unless there is also meaningful guidance as to the actions of the Bidder in relation to bid 
conditions, including actions that may trigger the conditions, the status of conditions and the Bidder’s 
resultant intentions ; frustrating actions policy may be unnecessarily restrictive or difficult for Targets to 
navigate.  Our submission encourages the development of policy in this area from this other perspective to 
ensure a holistic, balanced, fair and practical approach at such a critical time during an entity’s life. 
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We would welcome the opportunity to discuss our views further. 

Contact Details 

Olivia Christensen – Senior Associate 

Phone: +617 3309 7019 | Mobile: +61 412 077 975 
Fax: +617 3309 7099 
Email: olivia.christensen@grtlawyers.com 

  

 

Glenn Vassallo – Managing Director 
Phone: +617 3309 7001 | Mobile: +61 422 857 760 
Fax: +617 3309 7099 
Email: gv@grtlawyers.com 

Scott Standen – Director 
Phone: +617 3309 7002 | Mobile: +61 447 790 009 
Fax: +617 3309 7099 
Email: scott.standen@grtlawyers.com 

 

 

Street Address 
Level 1, 400 Queen Street 
Brisbane, Queensland 4000 

Postal Address  
GPO Box 2778 
Brisbane, Queensland 4001 

Contact 
Phone +61 7 3309 7000 
Fax +61 7 3309 7099 
Email info@grtlawyers.com 
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Guidance Note 12: Frustrating Action 

1 Summary

In response to the Takeovers Panel (the Panel) invitation for comments on the following 
issues in relation to Guidance Note 12 Frustrating Action:

(1) Comments are sought on whether sub-paragraphs 11(f) and 11(g) 
(and the consequent amendment to footnote 12) should be adopted 
as policy and whether there are any practical issues the Panel should 
address.

We suggest that sub-paragraphs 11(f) and 11 (g) should be adopted
by the Panel, with  clarifications to the wording of the sub-paragraphs 
and an additional footnote. We are of the view that footnote 12 is 
appropriate for the Panel to adopt.

(2) The Panel considered whether it should introduce a fixed timeframe 
(e.g. 90 days or 120 days) after which the frustrating actions policy 
would no longer apply, either in addition to or as an alternative to this 
proposal. Comments are sought as to whether a fixed timeframe 
would be adopted and, if so, whether it is preferable in addition to or 
as an alternative to the proposed revisions. 

We do not suggest that the Panel implement a fixed timeframe. 

In addition, we propose an amendment to the examples in sub-paragraph 11(j) to 
address the issue of refinancing distressed companies. 

We have set out further detail below.

Please note that the views expressed in this submission do not necessarily represent the 
views of all Herbert Smith partners or of our clients.

2 Sub-paragraphs 11(f) and 11(g)

The Panel has sought comments on whether sub-paragraphs 11(f) and 11(g) should be 
adopted as policy in the Panel’s Guidance Note 12. 

2.1 Sub-paragraph 11(f) 

We suggest that sub-paragraph 11(f) be adopted, however it should be clarified by 
including the word ‘previously’, to read (our amendments appear in mark-up text for ease 
of review): 

(f) whether a condition has previously been triggered and the bidder has not 
disclosed whether it will rely on it or waive it within a reasonable time

This would make it clearer that the Panel, through 11(f), intends to address a situation in 
which the target has previously breached a condition, and then an unrelated and later act 
allegedly constitutes a frustrating action. This is to avoid confusion where 11(f) might 
otherwise be thought to relate to the particular condition alleged to have been frustrated
by the later act.
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2.2 Sub-paragraph 11(g)

Similarly, our view is that 11(g) be adopted by the Panel, but that the wording of the sub-
paragraph would benefit from amendment, to read (our amendments appear in mark-up 
text for ease of review): 

(g) whether a condition has previously been triggered, and the bidder has 
subsequently varied improved the terms of the bid, such as increasing the bid 
price, but has not waived the condition (or waived the particular breach of the 
condition)

We suggest that the phrase ‘improved the terms of the bid’, rather than ‘varied the terms 
of the bid’ better reflects what we understand to be the Panel’s objective to address a 
situation in which it is implicit that a bid will proceed despite the breach of condition, since
a bidder has improved the terms of the bid, after becoming aware of the breach of 
condition. For example, a simple extension of the offer period is a variation of the terms of 
the bid – but an extension should not, of itself, be determinative.

2.3 Footnote added to sub-paragraphs 11(f) and 11(g)

In addition, we propose the following footnote be included in sub-paragraphs 11(f) and 
11(g): 

By sub-paragraphs 11(f) and 11(g), the Panel is not saying that in all cases in 
order to have the benefit of frustrating actions policy, the bidder must 
necessarily declare its intentions in relation to the waiver of all previous 
conditions breached, but whether it does so in relation to one or more 
conditions is a factor which may be relevant for the Panel to consider. 

We consider that the addition of a footnote to these sub-paragraphs is important to avoid 
the perception that the Panel will always require that a bidder ‘clear the decks’ and reveal 
its response to all conditions breached, regardless of materiality, before being able to 
apply to the Panel to address a frustrating action. Instead, similarly to sub-paragraphs 
11(a) – (e), this is one of a number of relevant factors the Panel may take into account. 

3 Amendment to footnote 12

We do not have any comments on the addition of footnote 12 in the Guidance Note. 

However, the Panel should make it clear whether or not it is not intending to depart from 
its statements in Re Novus Petroleum Limited No 1 [2004] ATP 2 at [38] to [46] which are
to the effect “there is no vice in the bidder waiting until the date set under section 630 for 
its decision whether to waive defeating conditions” which have previously been breached. 

It would be helpful for the Panel to clarify its position in this regard in footnote 12. If the 
Panel was intending to departing from the above mentioned statements, we suggest that 
it would be appropriate to have further consultation on this issue. 

4 Fixed timeframe 

The Panel have sought comments on whether a fixed timeframe should be introduced 
after which the frustrating actions policy would no longer apply. We are of the view that 
such a timeline would not be appropriate to include as part of the Panel’s policy. In many 
circumstances the length of a bid is not within the control of the bidder, as regulatory 
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approval or the resolution of a competing proposal can extend the timeframe of a bid, and 
has been a key cause of delay in some high profile matters. In addition, a number of 
recent ‘long’ bids have ultimately been successful, indicating that a fixed timeline would 
be a challenging and unnecessary addition to the Panel’s Guidance Note 12.

5 Addressing distressed company refinancing 

In addition to the specific issues the Panel has sought comment on, we propose the 
inclusion of a further example in sub-paragraph 11(j): 

4. An urgent or commercially prudent need for refinancing. 

We suggest this example makes it clear that in circumstances where it is necessary for a 
target to undergo refinancing, a bidder will not be able to require such a refinancing to be 
subject to shareholder approval by arguing that the refinancing is frustrating conduct.
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Mr Allan Bulman 
Director, Takeovers Panel 
Level 10 
63 Exhibition Street 
Melbourne VIC 3000 
takeovers@takeovers.gov.au      17 February 2014 
 
 
Dear Mr Bulman 
 
Response to Consultation Paper on Frustrating Action 
 
This is a submission by the Corporations Committee of the Business Law Section of the 
Law Council of Australia (the Committee) in response to the Consultation Paper issued 
by the Takeovers Panel (the Panel) in early January this year on revisions to Guidance 
Note 12 on Frustrating Action. 
 
The Committee makes the following submissions: 
 
1. The Committee agrees with the Panel that the factors set out in the proposed new 

sub-paragraphs 11(f) and 11(g) of the revised Guidance Note 12 are matters that 
the Panel should consider when determining whether a frustrating action is 
unacceptable. However, the Committee considers that the Panel should make 
clear in Guidance Note 12 that the outcome in any given matter will depend on the 
circumstances involved. This is an area that requires the Panel to exercise its 
discretion on what is appropriate on a case by case basis. 

2. The Committee does not consider that there is any utility in specifying a fixed 
timeframe after which the frustrating actions policy would no longer apply in all 
cases. As flagged above, what is reasonable and appropriate will depend on the 
control transaction and is a matter for the Panel's discretion on a case by case 
basis. 

3. Notwithstanding the comments in paragraph 2, the Committee considers that the 
Panel should expressly reserve its right to make an order specifying a fixed 
timeframe after which the frustrating actions policy would no longer apply to a 
target the subject of a control transaction in response to a Panel application by the 
target seeking an order that the bidder 'comes clean' on a triggered bid condition to 
ensure an 'informed market' is maintained. The Committee believes that this will 
serve to put bidders on notice that, should the circumstances so require, the Panel 
may be prepared to make a finding that a bidder not 'coming clean' on a triggered 
bid condition is unacceptable and impose orders specifying a fixed timeframe. 

http://www.lawcouncil.asn.au/
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The Committee would be pleased to discuss any aspect of this submission. Please 
contact the chair of the Committee, Bruce Cowley on (07) 3119 6213, if you would like do 
so. 

Yours faithfully 

 

John Keeves 
Chairman, Business Law Section 
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