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Introduction

On 14 September 2016, the Takeovers Panel released a Consultation Paper seeking
public comments on a re-write of Guidance Note 12 Frustrating action.

Comments on the Consultation Paper were due by 24 October 2016 and the Panel
received 6 submissions in response. The Panel thanks the respondents. Attached to
this response statement are the submissions (Annexure A).

Consistent with the Panel’s published policy on responding to submissions, this
statement sets out the Panel’s response to the public consultation.

Attached is a copy of the final GN 12, in mark-up to show the changes from the draft
circulated with the Consultation Paper (Annexure B).

Material comments received and Panel’s conclusions
Paragraph 20(a): Bids which are not genuinely available to shareholders
Comments

Most respondents were supportive of paragraph 20(a).

One respondent submitted there is rarely a clear binary distinction between an offer
that is genuinely available to shareholders and one that is not. The respondent was
concerned that targets may too hastily rely on paragraph 20(a) as a safe harbour.

Panel response

Following consideration of the submissions, the Panel has made two amendments to
clarify the operation of paragraph 20(a):

a) Footnote 24 (formerly 23) has been moved and amended to state that the Panel
would ordinarily expect a target to provide the bidder with a reasonable
opportunity to address the issue affecting the genuine availability of the bid prior
to undertaking the frustrating action (previously it applied only to example 2 of
paragraph 20(a) and stated that the Panel would ordinarily expect a target to
provide the bidder with a reasonable opportunity to waive the condition).
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Revised paragraph 12(g) (formerly 12(f)), which is cross-referenced, is in similar
terms.

b) Example 2 in paragraph 20(a), which previously referred to a “due diligence”
style condition, now deals with a condition requiring a third party approval or
consent where the third party has ruled out providing that approval or consent.
The “due diligence condition” example is now included in paragraph 21(e) (see
below).

Paragraph 20(c): Bids dependent on the target directors’ recommendation
Comments

While paragraph 20(c) was supported by most respondents, some respondents
suggested amendments to clarify the intent of the paragraph. One respondent
submitted it may be difficult in the context of negotiations surrounding a potential
bid to form a definitive view that the bid will only proceed if a target board
recommendation is obtained.

Panel response

A footnote has been added to paragraph 20(c) to clarify that the frustrating action
policy will still apply if the bidder has expressly reserved the right to bid without a
recommendation and has clearly indicated its proposed bid conditions.

Paragraph 21(e): “Open” triggered bid conditions
Comments

Most respondents considered that the mere fact that a bidder has varied the terms of
its bid after a bid condition has been triggered, even by increasing the price, should
not result in the frustrating action policy ceasing to apply. Respondents generally
considered that footnote 31 (formerly 29), which includes “variation” as a relevant
consideration to the assessment of whether a bidder has disclosed its intentions
within a “reasonable time”, sufficiently addresses the issue.

Panel response

The words “or has varied the terms of the bid...” have been deleted from paragraph
21(e).

The Panel has also included additional words in footnote 31 to state that the
assessment of what is a “reasonable time” will take account of whether the target has
requested the bidder to disclose its position (with a cross reference to paragraph

12(g))-

An example of a due diligence condition is now included in paragraph 21(e), with a
footnote stating “In such a case, it may be unacceptable for a target to undertake a
frustrating action until a reasonable time after it has sent its target’s statement to the bidder”,
which follows a suggestion made in the Macquarie Capital submission.
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Further amendments

Other changes of a drafting or technical nature have also been made in response to
the submissions, including those summarised below.

Comment - clarifying considerations when assessing unacceptable circumstances

Two respondents submitted that more could be done to explain the relevance of
particular considerations and the weight which would be given to them by the Panel.

Panel response

Further explanation has been added in footnotes to paragraphs 12(c) (whether there
is already a competing proposal) and 12(d) (whether the frustrating action was
undertaken by the target in the ordinary course of its business).

Comment - prior notification

ASIC submitted that the two limbs of paragraph 12(f) should be separate
considerations, dealing with potential bids and live bids respectively. ASIC also
submitted that the focus of paragraph 12(f) should be on the action or inaction on the
part of the bidder (following a notification from the target), rather than the
notification by the target itself.

ASIC also submitted that paragraph 12(f) should also extend to a bidder’s failure to
address an “open” triggered condition in terms of paragraph 21(e).

Panel response

The Panel has adopted the substance of ASIC’s suggested amendments to paragraph
12(f).

Comment - seeking alternatives (paragraph 14(b))

Two respondents submitted that the draft revised GN may have created confusion
regarding the Panel’s approach to targets seeking alternatives. One suggestion was
to include the existing language in paragraph 16 of GN 12.

Panel response
Footnote 18 (formerly 16) has been amended to clarify this.
Comment - application of frustrating action policy to market bids

Most respondents submitted that the GN should clarify that an action which allows a
market bid to be withdrawn is a frustrating action, as there may be some uncertainty
over this following the Panel’s comments in Freshtel Holdings Limited [2016] ATP 15.
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Panel response
This has been clarified in paragraph 10.
Comment - scope of frustrating action policy

Two respondents queried whether the draft revised GN was intended to convey that
an action which does not trigger a condition of a bid or potential bid can still be a
frustrating action.

Panel response

An action which does not trigger a condition of a bid or potential bid or allow a bid
to be withdrawn is not prima facie a frustrating action. However, in rare
circumstances, such an action may still be unacceptable.! The Panel has included
additional language in paragraph 3, including an additional footnote 3, to clarify this.

! See for example Babcock & Brown Communities Group [2008] ATP 25 and Gondwana Resources Limited
[2014] ATP 9
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Dear Allan

Submission on proposed changes to Guidance Note 12 — Frustrating Action

We refer to the Takeovers Panel's consultation paper dated 14 September 2016. Our responses to the
questions raised in the consultation paper are as follows:

1.

Is there any need to amend the existing guidance?

The reason given in the Consultation Paper for the changes is that a number of market participants
have expressed the view that the GN in its current form does not adequately explain the risk
attached to the various considerations making frustrating action unacceptable, and that the position
of target directors is said to have become more difficult of late because of the trend for bidders to
include a long, complex and restrictive list of bid conditions.

While we agree that the existing guidance could benefit from some amendment to remove
considerations which do not advance the frustrating action policy, we did not think that bid conditions
are any more long, complex and restrictive now than 10-15 years ago, when it was more common to
have conditions such as those requiring the target to give due diligence confirmations or take actions
assisting the bidder.

That said, we are in favour of clarifying the Guidance Note in a number of respects described below.

Is the revised list of 'considerations when assessing unacceptable circumstances’
appropriate (paragraph 12)?

Our view is that the list in paragraph 12 is generally appropriate, although more could still be done to
explain the relevance of particular considerations, and the weight which would be given to them. For
example, paragraph 12(d) lists as a relevant consideration whether the frustrating action is
undertaken by the target in ordinary course of business, without going on to say that, if the action
was undertaken in the ordinary course of business, it will generally not be unacceptable. Likewise,
paragraph 12(c) lists as a relevant consideration whether there is already a competing proposal.
Presumably this is suggesting that if there is already a competing superior proposal, so that the bid is
not reasonably likely to be successful, then the frustrating action is not likely to give rise to
unacceptable circumstances. But again, this is not clear.

Another concern is with the overlap which is created by having a separate list of 'considerations
when assessing unacceptable circumstances' in paragraph 12; and a separate list of 'circumstances

Our Ref GDAB:150220
gdab A0137465093v2 150220 24.10.2016



tending against unacceptable circumstances', which itself includes a catch all of circumstances
where it is 'otherwise unreasonable’ to find unacceptable circumstances. It would seem that this
drafting could be condensed into a single list, with an explanation of the relevance of the various
factors.

3. "Genuine opportunity”

In our view, if there is no 'genuine opportunity' for target shareholders to dispose of their shares, then
the frustrating action policy should not apply, and that this is a desirable policy clarification.

We note that there are different views amongst lawyers as to whether 'no genuine opportunity'
should be merely a 'relevant consideration' in deciding whether unacceptable circumstances exist, or
whether the guidance should make it clear that, if the bid really does not give shareholders a genuine
opportunity to dispose of their shares, then the frustrating action policy does not apply.

Our view is that if there is no genuine opportunity for shareholders to sell their shares, then there is
nothing to frustrate, and there is no policy basis for target boards being subjected to an extra layer of
restriction, on top of their existing statutory and fiduciary duties, in conducting the business of the
company. We also believe that target boards need clear guidance in this situation, and that having
no genuine opportunity as just another 'relevant consideration' does not provide this, thereby forcing
target boards to take a conservative approach in practice to avoid the risk of a declaration of
unacceptable circumstances.

This is explained further below in respect of each of the three categories of bids referred to in
paragraphs 20(a), (b) and (c):

(a) Actions which trigger a condition of a bid or potential bid which cannot be implemented
because of a condition or structural or other feature

Our view is that, if the bid or potential bid truly cannot be implemented (which requires that there be
something more than just strong grounds to believe it won't be successful), then there is no 'genuine
potential bid', and an action which triggers a condition of such a 'bid' should be carved out from the
definition of 'frustrating action'. Such bids should not come under 'considerations tending against
unacceptable circumstances'. If the bid is simply not capable of being implemented (for example,
because it is made without a reasonable basis as to funding, or because it is subject to a condition
that clearly will not be satisfied) there is nothing to frustrate.

(b) Actions which trigger a condition of a bid, where there are reasonable grounds to expect that
the bid will not be successful

Given that there will be uncertainty as to what amounts to reasonable grounds to expect that the bid
will not be successful, our view is that an action which triggers a condition of such a bid should not
automatically be carved out from the definition of 'frustrating action'. Such an action may be
acceptable (i.e. not constitute unacceptable circumstances) if there are reasonable grounds to
believe that the bid will not ultimately be successful, but it will depend on all of the relevant
circumstances. This seems to be covered by paragraph 12(a) of the revised draft in any event.

(c) Actions which trigger a condition of a bid, or potential bid, which is expressed to be subject to
a target board recommendation

Our view is that bids or potential bids which are expressed to be subject to a target board
recommendation should not enliven the frustrating action policy at all (i.e. rather than regarding an
action which triggers a condition under such a bid or potential bid as a 'frustrating action, but then
saying it may not amount to unacceptable circumstances, the action should not constitute a
'frustrating action’ in the first place). This has clearly been the position for some time in relation to
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potential bids which contemplate a scheme transaction structure (example 3 in paragraph 7 of the
existing Guidance Note 12)1.

Where this issue most often arises is in the common situation where a potential acquirer submits a
confidential non-binding indicative offer letter to a company. Almost invariably, the letter will state
that the proposal, as well as being indicative and non-binding, is subject to the target board
unanimously recommending the offer and to the target board providing due diligence. It will also
usually state that the proposal is conditional on the target board entering into a binding
implementation agreement containing, amongst other things, exclusivity provisions and a break fee.

In our view, such letters should not enliven the frustrating action policy at all. The opposing view is
that a potential acquirer which has submitted such a non-binding indicative offer letter may not have
completely ruled out a hostile bid, and until the potential acquirer does so, the target board should be
subject to the frustrating action policy restricting its ability to take actions which may trigger
conditions of the possible bid.

The reasons for our view include:

It is relatively easy for a potential acquirer to submit a non-binding indicative offer letter,
where the indicative offer is subject to due diligence and a target board recommendation.
shareholders. The impact on the target is far greater if that sort of letter enlivens the
frustrating action policy.

The target board should not be bound by the frustrating action policy simply because there is
a hypothetical chance that the party making the approach will bid on a hostile basis,
particularly when they have said that they will only bid if the target board recommends the
bid. In this situation, there is no 'genuine opportunity' at this stage for shareholders to
dispose of their shares.

Often the target board will not know whether the party making the approach is willing or able
to make a hostile bid. If the potential acquirer wants the frustrating action policy to apply, it
should make it clear in the letter that, while it would like to have a target board
recommendation, its willingness to proceed is not dependent on it.

If the potential bid is subject to the target board recommending the transaction, then the bid
cannot be frustrated if the target board decides not to recommend it, but to instead take
some other action which may trigger a condition of the potential bid.

Target boards require clarity in this situation. Making the fact that the bid is expressed to be
subject to a target board recommendation a 'relevant consideration' as to whether an action
will constitute unacceptable circumstances does not provide that clarity.

Even without the frustrating action policy applying, in those circumstances the target
directors are bound to comply with their statutory and fiduciary duties in determining to take
any action which may lead to the possible bid not being made. It is not correct to say,
therefore, that there are no other restrictions on the target board in these circumstances.

It is not clear why a scheme proposal cannot be frustrated, but a non-binding indicative
takeover bid proposal which is subject to the target board recommending the bid should
attract the frustrating action policy.

! Example 2 in paragraph 7 of the existing Guidance Note 12 states that an action that triggers a 'condition' in a potential bid may not
give rise to unacceptable circumstances if the bidder indicated that it would proceed only if the bid was recommended and the directors
have rejected the approach.
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4. "Otherwise unreasonable™ to consider the frustrating action as giving rise to unacceptable
circumstances - a desirable policy shift (or clarification)? Are the circumstances in paragraph
21 of GN 12 appropriate?

In relation to sub-paragraph 21(d), we would suggest deleting example 3, as this really seems to be
an example of a bid where there is no genuine opportunity for shareholders to dispose of their
shares.

In relation to sub-paragraph 21(e), the words "or has varied the terms of the bid, such as increasing
the bid price, but has not waived the condition or the breach" have been added to what is in
paragraph 11(f) of the existing Guidance Note 12 (although there is a reference to variation of bid
terms in footnote 15, which explains what is a reasonable time for the purposes of paragraph 11(f)).
This was a change which the Panel proposed in its January 2014 consultation paper (the proposed
new paragraph 11(g)), but which the Panel ultimately decided to drop in favour of including footnote
15.

We think that sub-paragraph 21(e) of the revised draft should revert to the wording in paragraph 11
and footnote 15 of the existing guidance. The mere fact that a bidder has varied the terms of the bid,
even by increasing the price, should not result in the frustrating action policy ceasing to apply. It
would depend on the circumstances, including the nature of the condition. This is already covered in
the footnote 15 in the existing guidance.

5. Is further guidance required on when it is unacceptable for a target to seek alternatives
(subparagraphs 14(b) and 21(d), example 2)?

We do not think that further guidance is required on this.
6. Other issues

(a) Can an action that does not trigger a condition in a bid or proposed bid still constitute
a 'frustrating action’ for the purposes of the policy?

While the definition of 'frustrating action' in paragraph 5 of the existing guidance is not expressly
limited to actions which would trigger a bid condition, paragraphs 6 and 7 are all about actions which
would trigger bid conditions, and the need for a bidder to make it clear what the proposed bid
conditions are. This helps the reader understand that, while the definition refers to actions by reason
of which a bid or potential bid may be withdrawn, in practice the way this will be determined is by
reference to the bid conditions. The conclusion is that there would need to be a very unusual set of
circumstances where an action which did not trigger a bid condition or proposed bid condition would
constitute a 'frustrating action'.

The revised draft guidance seems to move away from this position. The existing paragraphs 6 and 7
have been removed, and there is now no reference to bid conditions at all until towards the end of
page 3, where it states that 'typically, the policy applies to an action that triggers a condition of a bid
or a potential bid'. We think this is unhelpful, because market participants reading the guidance don't
know until they get to the end of page 3 that, in the vast majority of cases, whether the policy will
apply will depend on whether the action breached a bid condition or not. It also seems that by
making this change the Panel is trying to reserve to itself greater flexibility to regard an action as a
frustrating action, even when the action does not trigger a condition of a bid or potential bid.

While we understand the Panel's desire to preserve flexibility, we think that the existing paragraphs 6
and 7 should be re-instated. Also, if the Panel is trying the widen the scope of actions which may be
frustrating actions even if they don't trigger a bid condition, it should say so and should give some
examples of what it is concerned about. For example, we assume that actions such as those taken
by the target board in Babcock & Brown Communities Group [2008] ATP 25 at [29]-[36] and

gdab A0137465093v2 150220 24.10.2016 page 4



Gondwana Resources Limited [2014] ATP 9 at [31] are not 'frustrating actions' as defined, even
though they may reduce the likelihood of a bid or a potential bid being made in the future.

In relation to market bids, the revised draft should also make it clear that an action which may allow
the bid to be withdrawn under section 652C is a frustrating action (like an action which triggers a bid
condition of an off-market bid). We understood this to be the intent of footnote 1 of the existing
guidance, which is repeated in the revised draft, but this is now unclear following the Panel's decision
in Freshtel Holdings Limited [2016] ATP 15.

(b) Where the target offers target shareholders a choice

We note that the 3 examples in paragraph 15 of the draft are now located under the heading
'Considerations tending against unacceptable circumstances', whereas in the existing guidance they
appear under the heading 'Not unacceptable circumstances'.

In our view, the revised draft should make it clear that an action which has been approved by target
shareholders in general meeting, or which is conditional on target shareholder approval, does not
amount to unacceptable circumstances under the frustrating action policy. Again, it is not the action
which has frustrated the bid, but the fact that the target shareholders in general meeting have voted
to approve the action over accepting the bid. We think that this is necessary so that a target board
has a clear 'safe harbour' for taking the action.

Please feel free to contact either Guy Alexander or Richard Kriedemann on the numbers below if you have
any questions in relation to this submission.

Yours sincerely

- A Lrandr

Guy Alexander Richard Kriedemann

Partner Partner

Allens Allens
Guy.Alexander@allens.com.au Richard.Kriedemann@allens.com.au
T +61 2 9230 4874 T +61 2 9230 4326

Encl
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ASIC

Australian Securitics & Investments Commission

24 QOctober 2016 Level 7, 120 Collins Street,
Melbourne VIC 3000
GPO Box 9827, Melbourne VIC 3001
DX 423 Melbourne

Mr Allan Bulman

Director Telephone: +61 3 9280 3200

Takeovers Panel Facsimile: +61 3 9280 3444

Level 10, 63 Exhibition Street Www.asic.gov.au

MELBOURNE VIC 3000

By email: takeovers@takeovers.gov.au

Dear Mr Bulman

Takeovers Panel Consultation Paper — Guidance Note 12 Frustrating Action

ASIC appreciates the opportunity to provide comments in response to the Takeovers Panel’s
Consultation Paper regarding the proposed revision of Guidance Note 12 Frustrating Action
(GN 12). ASIC’s responses to the Panel’s issues for comment at paragraphs 37 to 43 of the
Consultation Paper are as follows:

1.

1.1.

1.2.

1.3.

Comments are sought on whether the revised list of “considerations when
assessing unacceptable circumstances” is appropriate? Are there any other
relevant considerations? (see paragraph 12 of revised GN12)

ASIC considers that it is appropriate that the Panel provides guidance on what it would
consider when determining whether a frustrating action would give rise to unacceptable
circumstances.

ASIC has some drafting concerns with the wording of subparagraph (f) of paragraph
12. We suggest the Panel remove the wording at (f) and instead cast the 2 bullet points
as separate factors (being new (f) and (g)) along the following lines:

() in the case of a potential bid—whether the potential bidder has failed to
make its bid or formally announce its proposed bid within a reasonable time
after becoming aware of the target’s intention to undertake the action; or

(g) in the case of a bid—whether there is a feature of the bid which means
that it is not genuinely available to shareholders, or is otherwise
unreasonable for the reasons set out in paragraph 21(e), that has not been
remedied within a reasonable time upon request of the target.

The primary aim of this revision is to remove the introductory language in current
paragraph (f) "whether there has been prior notification, namely". We are concerned
this may be understood by the market as suggesting that target boards will always be
required to notify bidders of any corporate action they are intending to take in order to
avoid a charge of frustrating action.



1.4.

1.5.

1.6.

2.1

2.2.

2.3.

2

In ASIC’s view, mere notification to the bidder of a proposed action will not
necessarily stop a proposed course of action being frustrating action. Rather, the items
in the bullet points in paragraph 12(f) indicate that it is generally the action or inaction
of the bidder in circumstances where they are on notice about the proposed frustrating
action or should know that a structural aspect of their bid is problematic, is the more
relevant factor.

Moreover, to the extent that paragraph 12(f) refers to an alternative to ‘notification’
being a declaration by the target that it considers it will not be bound by the frustrating
action policy’, ASIC does not believe that specifying this as an additional option
materially assists the policy. While a target may well seek to assert that the policy will
not apply to a particular frustrating action in notifying a bidder or proposed bidder of its
proposed course of action, it is ultimately for a sitting Panel to determine whether the
frustrating action policy applies and the frustrating action is unacceptable. Even in
circumstances where the factors in paragraph 12(f) exist, there may nonetheless be
other reasons why a frustrating action is unacceptable. In the context where the Panel is
setting out a ‘balance of factors approach’ ASIC is concerned that alluding to the
ability of a target to set their own parameters around when the frustrating action applies
is unnecessary (and could be seen to be limiting the Panel’s discretion).

Further, to the extent that the new guidance requires that bidders seeking to rely on the
frustrating action policy must ensure that their bid is ‘genuinely available’, ASIC would
submit that the policy should equally extend to requiring that the bid is not ‘otherwise
unreasonable’ for the reasons set out in paragraph 21(e) of the proposed guidance. We
have added this reference to new paragraph (g) above.

Comments are sought on whether the proposal that a frustrating action is unlikely
to give rise to unacceptable circumstances if the bid does not give shareholders a
genuine opportunity to dispose of their shares, represents a desirable policy shift
(or clarification)? (see paragraph 20 of revised GN12). If so, comments are sought
on whether the examples of bids which do not provide a genuine opportunity for
shareholders to dispose of their shares identified in paragraph 20 of revised GN12
are appropriate? Are there any other examples?

ASIC welcomes the Panel’s approach to providing more explicit policy regarding the
need for a bidder to have provided target shareholders with a genuine opportunity to
dispose of their shares before being able to benefit from the frustrating action policy.

ASIC considers that this is reflective of the Panel’s view, and ASIC's position, in
Austock Group Limited' that “[wlithout a bid or a genuine potential bid, there can be
no frustrating action.””

We consider the examples in paragraph 20 of the proposed guidance note are adequate
and provide a good range of factors which may make a bid not a genuine opportunity.
We consider also that the Panel should not make an exhaustive list of possible factors
and allow sufficient room for any market developments to be addressed.

Comments are sought on whether the proposal to identify circumstances in which
it would be unreasonable to conclude that a frustrating action is unacceptable
represents a desirable policy shift (or clarification)? (see paragraph 21 of revised
GN12). If so, comments are sought on whether the circumstances identified in

[2012] ATP 12
2[2012] ATP 12 at [25]



3.1.

3.2

3.3.

4.1

4.2.

5.1.

paragraph 21 of revised GN12 are appropriate? Are there any other
circumstances?

ASIC supports the proposal to provide further guidance regarding circumstances where
the Panel is unlikely to find unacceptable circumstances.

ASIC’s preference is that the Panel include in paragraph 21, the factor outlined at of
paragraph 11(1) of the existing guidance, i.e: “how advanced the negotiations on the
Srustrating action were when the bid was made or communicated.”

We consider that this is an important circumstance which is not quite captured by new
paragraph 21(a). Additionally, the circumstance in paragraph 11(1) supports the factors
in paragraph 12 of the proposed guidance note.

Comments are sought on whether GN 12 should provide further guidance on
when it is unacceptable for a target to seek alternatives? (see subparagraphs 14(b)
and 21(d), example 2 of revised GN12)

ASIC understands that the policy is intended to reflect a position that target boards,
who have not entered into an agreement which restricts the target’s ability to approach
other potential acquirers (e.g. through no-shop clauses), should not be prevented from
doing so under the frustrating action policy. ASIC agrees with this position.

However, ASIC suggests that the guidance could be clearer in this regard, by including
explicit reference in the body of the policy along the lines of existing footnote 22 in GN
12 which states “This might even involve, for example, breaching a ‘no talk’ bid
condition provided the directors did not agree to that condition”. ASIC suggests this
would be clearer than cross-referencing to paragraph 21(d) which discusses an example
in a specific context.

Comments are sought on whether existing GN 12 already provides adequate
certainty and/or latitude for target boards to pursue transactions and should not
be amended?

ASIC considers that the existing Panel policy is effective in providing a basis for
requiring that a bidder provide a genuine opportunity for target shareholders to dispose
of their shares. However, ASIC considers that clear guidance in relation to this policy is
a welcome amendment to the existing guidance as, currently, the policy stems only
from the definition of “potential bid’ in the guidance note.?

If you wish to discuss any aspects of this letter, please do not hesitate to contact me.

Yours sincerely

Kate O'Rourke

Senior Executive Leader

Corporations

Australian Securities & Investments Commission

* In Austock Group Limited [2012] ATP 12, ASIC made submissions based from the existing
policy that “/the bidder’s] proposed bid was not a ‘genuine potential bid' to which the frustrating
action policy should be applied, because it was not funded.” (at [32])



Takeovers Panel submission:

GN 12 consultation paper
21 October 2016

Summary

Herbert Smith Freehills (HSF) is pleased to provide this submission in support of the
proposed reforms to the Panel’s frustrating action policy.

HSF agrees with the concerns highlighted by the Panel in relation to the current
description of the policy, and — other than the points of clarification discussed at section 4
below — agrees that the Panel’s proposed reforms are an appropriate way to address
these concerns.

The Guidance Note, if amended, would more appropriately balance the interests of
bidders and targets (both target boards and target shareholders), and would provide
welcome additional clarity and certainty.

2 HSF’s general comments on the frustrating action policy

In HSF’s view, the ambiguities in the current formulation of the policy mean that it is often
perceived as extending too far in practice.

Bidders are arguably gaining undue advantage from the actual or perceived restrictions
that the current policy imposes upon target boards. The threat of being found to have
engaged in unacceptable frustrating action is significant for target boards in considering
what actions they are able to take in both responding to a bid and managing the company
through a potentially drawn-out and destabilising bid period.

Target boards are further constrained because obtaining shareholder approval to “bless”
frustrating action is unlikely to be a practical solution in most instances. In particular,
counter-parties are generally unwilling to agree to a transaction when the target company
must seek shareholder approval, effectively giving it an option to withdraw. Additionally, if
the transaction involves an issue of equity (subject of course to ASX Listing Rule 7.9
compliance), then it may simply not be commercially feasible to have a conditional
transaction in the public domain for an extended period.

This issue has come to the fore due to the combined impact of the frustrating action
policy and the tendency for bids to be accompanied by extensive and restrictive
conditions, leading to two effects:

. first, by purporting to restrict a wide array of arguably business-as-usual
activities of the target, these conditions can leave target boards believing that
they are at risk in taking even commercially reasonable and usual actions; and

. secondly, the ambit nature of some bid conditions found in the market means
that they will almost inevitably be breached at some point, with or without the
involvement of the target. Bidders are not required, until very late in the bid
period, to announce whether they will rely on such breaches to cause their bid
to lapse — meaning that the bidder has, in effect, a free exit option. It does not
strike the right balance that, while shareholders have no certainty that the bid
will actually proceed, the target remains bound by the frustrating action policy.
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3 HSF’s general response on the proposed reforms

HSF’s general response on the proposed reforms

HSF supports and agrees with the considerations and concerns set out by the Panel in its
consultation paper.

Accordingly, with the exception of the points of clarification discussed at section 4 below,
HSF supports the proposed revisions to the policy. We consider these revisions to reflect
an appropriate re-balancing of the policy, and we consider that the enhanced clarity and
certainty embedded in the amendments will provide meaningful additional guidance to
target boards, while continuing to restrict illegitimate or unreasonable actions.

HSF’s response on the specific questions raised by the Panel

57767991

We provide the following comments on the specific issues raised by the Panel:

(a) Comments are sought on whether the revised list of "considerations when
assessing unacceptable circumstances” is appropriate? Are there any other
relevant considerations? (see paragraph 12 of revised GN12)

HSF response: we agree with the revised list and do not consider that further
matters need to be listed.

(b) Comments are sought on whether the proposal that a frustrating action is
unlikely to give rise to unacceptable circumstances if the bid does not give
shareholders a genuine opportunity to dispose of their shares, represents a
desirable policy shift (or clarification)? (see paragraph 20 of revised GN12)

HSF response: We think that it has always been the case since Pinnacle No 8
that the policy should only apply if the bid provides a genuine and viable
opportunity for shareholders to sell their shares, though that fundamental point
is not clear in the current drafting of GN12. Therefore, the proposed revisions
should be welcomed by the market as a clarification. They would alleviate the
concern target boards have, based on the current wording, which is causing
difficulties in implementing commercial solutions in this situation.

(c) If so, comments are sought on whether the examples of bids which do not
provide a genuine opportunity for shareholders to dispose of their shares
identified in paragraph 20 of revised GN12 are appropriate? Are there any other
examples?

HSF response: we think that the list of proposed examples is generally
appropriate, subject to the following comments.

While we agree that, as per item 1 of paragraph 21(c), a takeover bid which is
expressed as being conditional on target board recommendation should not
attract the frustrating action policy, we acknowledge that it may be difficult in the
context of negotiations surrounding a potential bid to form a definitive view that
the bid will only proceed if a target board recommendation is obtained.
Accordingly, we suggest the inclusion of a footnote to the following effect “In the
context of a potential bid, the Panel will require very strong evidence in order to
conclude that a bid will only be subsequently made if such a recommendation is
obtained.”

One further example that the Panel could consider is the situation where a bid is
made subject to a hair-trigger condition, ie where it is highly likely the condition
will be breached. In that event, it seems unreasonable that target should be
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4 HSF’s response on the specific questions raised by the
Panel

constrained by the policy given the bidder is seeking to maintain the ability to
withdraw.

Comments are sought on whether the proposal to identify circumstances in
which it would be unreasonable to conclude that a frustrating action is
unacceptable represents a desirable policy shift (or clarification)? (see
paragraph 21 of revised GN12)

HSF response: our views are the same as those in relation to paragraph 20.
Whether this is a policy shift or just a clarification, we think that it is highly
desirable given the practical effect currently imposed on target boards by their
concern regarding the current wording of the policy, and the difficulties in
implementing commercial solutions that they currently face in this situation.

If so, comments are sought on whether the circumstances identified in
paragraph 21 of revised GN12 are appropriate? Are there any other
circumstances?

HSF response: we think that the list of proposed examples is generally
appropriate, subject to the following comments in relation to paragraph 21(e).

First, as a drafting point, the text of paragraph 21(e) and the related text in
footnote 29 seem to overlap with each other. We think that sub-paragraph 21(e)
should be shortened by the deletion of all text from “or has varied...” onwards.
The revised text would then align with the existing form of the guidance note.

Secondly, as a more substantive matter, we suggest that the Panel should
revisit the implications of a bid variation in the context of both the implied waiver
of historic breaches and the related implications for the frustrating action policy.
In our view, where one or more conditions have been breached, and the bidder
— having not already waived those breaches — subsequently increases its bid or
drops some of the bid’s conditions, it would generally be unacceptable and
inconsistent for the bidder to subsequently rely on those historic breaches to
allow its bid to lapse. Simply put, the increase in the bid price (or dropping of
conditions) is inconsistent with the retention of an earlier “exit option”. To the
extent that Novus Petroleum suggests it is okay for abider to simply wait until
the date for giving its notice about the status of conditions, we consider that
decision goes too far. In such a situation, it would be unacceptable for the
bidder to subsequently rely on that breach to allow its bid to lapse — but, as a
consequence, the frustrating action policy would continue to apply. We think
that will promote more certainty in the market.

The situation may not be as clear-cut in the case of a mechanical variation such
as an extension, where the question of the “reasonable time” is likely to remain
the relevant area of focus.

Comments are sought on whether GN12 should provide further guidance on
when it is unacceptable for a target so seek alternatives? (see subparagraphs
14(b) and 21(d), example 2 of revised GN12)

HSF response: in our view, it is arguably not necessary to include paragraph
14(b) at all. Given the express acknowledgement that such an alternative could
proceed if shareholder approval is obtained, we think it is implicit that “seeking”
such an alternative (as opposed to committing to it or implementing it) does not
per se constitute unacceptable frustrating action.

Nevertheless, there is no harm in providing some clarity here, including with
reference to the fact that some conditions can be breached by the target in
seeking alternatives without constituting unacceptable frustrating action.

However, we do not think that the proposed wording and accompanying
footnote achieve this. We think that the example and the footnote that are
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contained in the current version of the guidance note (at paragraph 16) present
a clearer explanation of this point, and that this current wording should be
replicated.

(9) Comments are sought on whether existing GN12 already provides adequate
certainty and/or latitude for target boards to pursue transactions and should not
be amended?

HSF response: for the reasons set out above, we do not think the current
wording reflects the level of latitude which target boards should have from a
policy viewpoint, and we endorse the revised draft as set out in the Panel’s
consultation paper.

We would be very happy to discuss our submission further.

Simon Haddy
Partner
Herbert Smith Freehills

+61 3 9288 1857
+61 410 550 199
simon.haddy@hsf.com
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Dear Mr Bulman
Submissions in respect of Consultation Paper - GN 12 Frustrating Action

HopgoodGanim Lawyers are pleased to have the opportunity to provide submissions in
response to the Takeovers Panel Consultation Paper “GN 12 Frustrating Action”.

1. General comments

HopgoodGanim Lawyers are of the view generally that the policy development in
relation to frustrating action has had the unintended effect of shifting the balance of
power too far in favour of a Bidder to the detriment of commercial certainty of a Target.

While HopgoodGanim Lawyers acknowledges that the policy in respect of frustrating
action should rightfully focus on the actions and conduct of the Target (and whether
such frustrating action ultimately gives rise to unacceptable circumstances), there are at
times:

(@) extenuating circumstances or extraneous factors: and
(b) subsequent conduct by a Bidder in respect of a frustrating action,

which should in our submission, nevertheless preclude the Bidder from the benefit of
the policy.

The general imbalance of power noted above, coupled with the inability of Target
companies to seek advance rulings, has often left the board of directors of Targets in
hostile takeovers in an unenviable position of either continuing to operate under the
assumption that they are largely unable to act to undertake commercial endeavours or
otherwise risking a declaration of unacceptable circumstances should they undertake a
relevant commercial transaction (without for example, the certainty of shareholder
approval).

Having regard to the above general comments and the submissions noted below,
HopgoodGanim Lawyers supports and welcomes the additional guidance and clarity
generally provided by the revised Guidance Note 12. BRISBANE
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2. Response to issues

2.1 [37] Comments are sought on whether the revised list of "considerations when
assessing unacceptable circumstances” is appropriate? Are there any other relevant
considerations? (see paragraph 12 of revised GN12)

HopgoodGanim Lawyers supports the revised list of “considerations when assessing
unacceptable circumstances” (including the removal of prior considerations which do not
advance the “frustrating action” policy).

In respect of the new consideration contained within paragraph 12(f) of the revised Guidance
Note 12, our view is that the “second limb” represents a sensible addition to the policy.1 In
our consideration of this aspect of the policy, it is necessary to differentiate between the
Target (referring to the Target Shareholders) and the Target Directors.

If the Target Directors form the view that a bid does not constitute a genuine opportunity for
Target Shareholders to dispose of their shares and the Target Directors wish to pursue a
“frustrating action” then it should rightly be incumbent on the Target Directors to notify the
Bidder of this (so as to allow the Bidder the opportunity to rectify the aspect of the bid alleged
to be defective, or alternatively challenge the decision of the Target Directors before the
Panel). While this may seem counterintuitive to a traditional takeover defence, it supports
the underlying policy that Target Shareholders (as opposed to Target Directors) should
ultimately determine whether or not a takeover bid succeeds.

If a frustrating action is undertaken by the Target Directors without prior notification to the
Bidder (such natification to include the aspect of the bid alleged to be defective such that the
bid is not “genuinely available to shareholders” so as to allow the Bidder the opportunity to
ventilate the issues before the Panel or otherwise remedy the defective aspect of the bid),
the Target Directors are effectively usurping a decision that rightly should be made by the
Target Shareholders.”

One caveat to the above notification requirement may be the situation in which a bid is
fundamentally flawed, such that it is incapable of being remedied (for example, it contains a
condition that is incapable of satisfaction), however we are of the view that paragraph 20(a)
of the revised Guidance Note 12 satisfactorily addresses this aspect. In any event there is
no reason why these concepts should be mutually exclusive (for example, it may be the case
in this situation that notification is provided to the Bidder, but the “remedial period” will not be
applicable).

2.2 [38] Comments are sought on whether the proposal that a frustrating action is unlikely
to give rise to unacceptable circumstances if the bid does not give shareholders a
genuine opportunity to dispose of their shares, represents a desirable policy shift (or
clarification)? (see paragraph 20 of revised GN12)

HopgoodGanim Lawyers supports the policy clarification that a frustrating action is unlikely to
give rise to unacceptable circumstances, if the bid does not give shareholders a genuine
opportunity to dispose of their shares (subject to our comments in to 2.3 below).

! Refer to the second bullet point of paragraph 12(f) — “in the case of a bid, whether before undertaking an action the target
notified the bidder that it intends to undertake the action, or that it considers it will not be bound by the frustrating action
policy, if the bidder does not remedy, within a reasonable time, a feature of its bid which makes the bid not genuinely
available to shareholders.

2 Refer for example to Re Pinnacle VRB Ltd 9 (No 5) [2001] ATP 14 at [25] and Re Coopers Brewery Ltd (No 3R) [2005] 23 at
[51].
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As noted above, HopgoodGanim Lawyers are of the view generally that the policy in relation
to frustrating action has had the unintended effect of shifting the balance of power too far in
favour of a Bidder (to the detriment of the Target).

Where a genuine opportunity to dispose of shares does not exist, the underlying policy
enshrined in sections 602(a), 602(c) and 657A(3) of the Corporations Act (that decisions
about ownership and control of a company are made by its shareholders, and not the
directors) will not be offended and the Target should be free to pursue value accretive
transactions (which could otherwise constitute frustrating actions in the context of a genuine
bid).

2.3 [39] If so, comments are sought on whether the examples of bids which do not
provide a genuine opportunity for shareholders to dispose of their shares identified in
paragraph 20 of revised GN12 are appropriate? Are there any other examples?

The examples provided in paragraph 20(a) and (c) are considered appropriate.

The example provided in paragraph 20(b) is also considered appropriate, however
HopgoodGanim Lawyers would urge a cautious approach to any pre-determination that a bid
will not be successful (which in any event, appears to be contemplated by the careful drafting
of the sub-paragraph).

As noted above, the policy underlying the doctrine of “frustrating action” is that decisions
about ownership and control of a company are made by its shareholders, and not the
directors. However, an unsatisfactory result could potentially follow where a Target acquires
shareholder intention statements (which are often sought early during the bid process having
regard to the practicalities in obtaining sufficient levels of support and the number of
shareholder intention statements to be gathered in by the Target) from shareholders
(Intending Shareholders) sufficient to prima facie indicate that the bid will not be
successful, in circumstances where ultimately shareholder approval would be a more
appropriate mechanism.

For example, it may be the case that while Intending Shareholders do not support the
relevant bid, if the relevant frustrating action (Alternative Action) were to be put to a vote for
the purposes of shareholder approval (which importantly, would necessitate appropriate
disclosure by way of the relevant meeting materials), that those same Intending
Shareholders would similarly not support the Alternative Action. While the qualification of the
Panel requiring “very strong evidence” to reach such a conclusion is welcome, such
evidence would need to be viewed in light of all relevant circumstances.

2.4 [40] Comments are sought on whether the proposal to identify circumstances in
which it would be unreasonable to conclude that a frustrating action is unacceptable
represents a desirable policy shift (or clarification)? (see paragraph 21 of revised
GN12)

HopgoodGanim Lawyers supports the policy clarification in paragraph 21 of revised
Guidagce Note 12, specifically, the “expansion” of the concept provided by sub-paragraph
21(e).

Often a Bidder will include numerous defeating conditions as part of its bid and many
Targets will at some point face an assertion from the Bidder that their actions have
constituted a breach of a condition. In our experience, such an assertion is unlikely to be

% We note that while footnote 15 of existing Guidance Note 12 contemplates the scenario of a varied bid in the context of
“what is a reasonable time”, it appears that the inclusion of this consideration of the bidder’s actions (i.e. in varying the terms
of the bid) in the body of the guidance note represents an expansion of the concept from prior guidance.

Page 3 of 5



Mr Allan Bulman
Director, Takeovers Panel

24 October 2016

accompanied by a determination (one way or the other) by the Bidder as to whether or not
the relevant condition will be relied upon or waived. The previous Guidance Note 12 dealt
appropriately with this situation in recognising that a determination should only be required
“within a reasonable time” so as not to unduly prejudice an “innocent” Bidder in forcing an
immediate reaction/determination in respect of a breach of a condition.

The revised Guidance Note 12 expands this concept to contemplate not only the lapse of
time, but also other bid variations that may be made by a Bidder (i.e. a price increase) that
are still not accompanied by a decision as to whether or not the Bidder will rely upon the
alleged breached condition and in effect provide the Bidder with a “free option” as to whether
or not to proceed with the bid (for example, a price increase is an easier decision for the
directors of a Bidder where they retain the option to pull the bid should the prevailing
economic conditions decline).

Unless there are exceptional extenuating circumstances, at the point of a bid variation
(especially a price increase, given the high degree of analysis that is often associated with
such a decision), the ability of a Bidder to rely upon a previous frustrating action of the
Target before the Panel should be extinguished.4

For completes, we note that it may be desirable from a policy perspective to differentiate
between variations to the terms of a bid which are not of themselves determinative as to the
Bidder’s decision to continue with the bid. For example, as noted above, an increase in the
bid price (or improving the terms of the bid generally) should be determinative as to the
Bidder’s position, whereas a short extension of an offer period (for example, to allow the
Bidder additional time to consider the implications of the relevant frustrating action) are in our
view likely less determinative as to the state of mind of the Bidder.

2.5 [41] If so, comments are sought on whether the circumstances identified in paragraph
21 of revised GN12 are appropriate? Are there any other circumstances?

As noted above, HopgoodGanim Lawyers supports the policy clarification and examples
identified in paragraph 21 of revised GN12.

2.6 [42] Comments are sought on whether GN12 should provide further guidance on when
it is unacceptable for a target so seek alternatives? (see subparagraphs 14(b) and
21(d), example 2 of revised GN12) and [43] Comments are sought on whether existing
GN12 already provides adequate certainty and/or latitude for target boards to pursue
transactions and should not be amended?

The revised GN12 (with relevant omissions from the prior version) provides adequate
certainty and latitude for a Target board to pursue transactions. In addition, there are
numerous decisions of the Panel on this topic which already provide additional guidance.’
Accordingly, in our view, additional guidance is not required in respect of either of these
aspects of the Guidance Note.

Again, thank you for the opportunity to provide submissions in relation to the Takeover Panel’s
Consultation Paper “GN 12 Frustrating Action”.

* Although beyond the scope of this submission, while the relevant frustrating action undertaken by the Target will not
constitute unacceptable circumstances, the Panel may wish to consider whether in fact the actions of the Bidder in these
circumstances should themselves be considered unacceptable. Although we note the comments made by the Panel at [46] in
Novus Petroleum Limited 01 [2004] ATP 2, we consider the situation of a bid variation (especially a price increase) is
inherently distinguishable, and at that point in time it should be incumbent on the Bidder to resolve the uncertainty that exists
or risk a declaration of unacceptable circumstances itself.

® Refer to Re Pinnacle VRB Ltd (No 8) [2001] 17, Re Macarthur Cook Ltd [2008] ATP 20, Re Perilya (No 2) [2009] ATP 1 and
Re Austock Group Ltd [2012] ATP 12.
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If you would like to discuss any aspects of the above, please do not hesitate to contact us.

Yours faithfully

HopgoodGanim Lawyers

Contact: Luke Dawson
Senior Associate
T 07 3024 0412
F 07 3024 0512
E l.dawson@hopgoodganim.com.au

Partner responsible: Michele Muscillo
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Via email: takeovers@takeovers.gov.au 24 October 2016

Dear Allan,

Submission on proposed changes to Guidance Note 12 — Frustrating Action

This is a submission by the Corporations Committee of the Business Law Section of the
Law Council of Australia (the Committee) in response to the Consultation Paper issued by
the Takeovers Panel (the Panel) on 14 September 2016 in relation to the revision of
Guidance Note 12 on Frustrating Action.

The Committee's responses are as follows:
1. Is there any need to amend the existing guidance?

The reason given in the Consultation Paper for the changes is that a number of
market participants have expressed the view that the GN in its current form does
not adequately explain the risk attached to the various considerations making
frustrating action unacceptable, and that the position of target directors is said to
have become more difficult of late because of the trend for bidders to include a
long, complex and restrictive list of bid conditions.

While we agree that the existing guidance could benefit from some amendment to
remove considerations which do not advance the frustrating action policy, the
Committee did not think that bid conditions are any more long, complex and
restrictive now than 10-15 years ago, when it was more common to have
conditions such as those requiring the target to give due diligence confirmations or
take actions assisting the bidder.

That said, we are in favour of clarifying the Guidance Note in a number of respects
described below.
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Is the revised list of ‘considerations when assessing unacceptable
circumstances' appropriate (paragraph 12)?

The Committee's view is that the list in paragraph 12 is generally appropriate,
although more could still be done to explain the relevance of particular
considerations, and the weight which would be given to them. For example,
paragraph 12(d) lists as a relevant consideration whether the frustrating action is
undertaken by the target in ordinary course of business, without going on to say
that, if the action was undertaken in the ordinary course of business, it will
generally not be unacceptable. Likewise, paragraph 12(c) lists as a relevant
consideration whether there is already a competing proposal. Presumably this is
suggesting that if there is already a competing superior proposal, so that the bid is
not reasonably likely to be successful, then the frustrating action is not likely to
give rise to unacceptable circumstances. But again, this is not clear.

Another concern is with the overlap which is created by having a separate list of
'considerations when assessing unacceptable circumstances' in paragraph 12; and
a separate list of 'circumstances tending against unacceptable circumstances',
which itself includes a catch all of circumstances where it is 'otherwise
unreasonable’ to find unacceptable circumstances. It would seem that this drafting
could be condensed into a single list, with an explanation of the relevance of the
various factors.

"Genuine opportunity"

There are different views within the Committee as to whether 'no genuine
opportunity’ should be merely a 'relevant consideration' in deciding whether
unacceptable circumstances exist, or whether the guidance should make it clear
that, if the bid really does not give shareholders a genuine opportunity to dispose
of their shares, then the frustrating action policy does not apply.

Those that say it should only be a 'relevant consideration' argue that there is rarely
a clear binary distinction between a bid or potential bid which gives a genuine
opportunity to shareholders to sell their shares, and one that does not, and that
more often it will require an assessment of all relevant circumstances, and
balancing of competing principles and policy objectives (they offer an illustration of
this in paragraph (a) below). Proponents of this view are also concerned the
existence of a “safe harbour” may encourage some target boards to conclude a
potential bid does not give rise to a “genuine opportunity” when that is not
appropriate and, as a result, undertake action that denies their shareholders their
right to decide the outcome of the bid.

Those that say the frustrating action policy should not apply at all say that there
are clear circumstances where there is no genuine opportunity for shareholders to
sell their shares, and if that is the case, then there is nothing to frustrate, and there
is no policy basis for target boards being subjected to an extra layer of restriction,
on top of their existing statutory and fiduciary duties, in conducting the business of
the company. It is also argued that target boards need clear guidance in this
situation, and that having no genuine opportunity as just another 'relevant
consideration' does not provide this, thereby forcing target boards to take a



conservative approach in practice to avoid the risk of a declaration of unacceptable
circumstances.

Set out below are some of the different views in respect of each of the three
categories of bids referred to in paragraphs 20(a), (b) and (c):

(a) Actions which trigger a condition of a bid or potential bid which cannot be
implemented because of a condition or structural or other feature

One view within the Committee is that, if the bid or potential bid truly cannot be
implemented (which requires that there be something more than just strong
grounds to believe it won't be successful), then there is no 'genuine potential bid',
and an action which triggers a condition of such a 'bid' should be carved out from
the definition of 'frustrating action'. Such bids should not come under
'considerations tending against unacceptable circumstances'. If the bid is simply
not capable of being implemented (for example, because it is made without a
reasonable basis as to funding, or because it is subject to a condition that clearly
will not be satisfied) there is nothing to frustrate.

The opposing view is that a bid should not always be regarded as one that “cannot
be implemented or completed” simply because, at a particular time, it includes a
condition requiring the target to take some action which it is not required to take,
and which the target has declined to fulfil. For example, a bidder that has not had
the opportunity to conduct due diligence on a target may wish to retain the benefit
of a bid condition requiring the target to provide certain confirmations at least until
after it has had a reasonable opportunity to review the target’s statement even if
the target has already made it clear it will not provide confirmations satisfying the
terms of its condition. During this period there remains the possibility that the
target may change its position or that the bidder may waive the condition once the
target has prepared its target’s statement. Proponents of this view argue that, in
these circumstances, it is very likely the bid will remain a genuine bid whose
outcome should be decided on its merits by shareholders rather than target
directors even though it is subject to a condition that is strictly incapable of
satisfaction.

(b) Actions which trigger a condition of a bid, where there are reasonable
grounds to expect that the bid will not be successful

Given that there will be uncertainty as to what amounts to reasonable grounds to
expect that the bid will not be successful, the general view within the Committee is
that an action which triggers a condition of such a bid should not automatically be
carved out from the definition of 'frustrating action'. Such an action may be
acceptable (i.e. not constitute unacceptable circumstances) if there are reasonable
grounds to believe that the bid will not ultimately be successful, but it will depend
on all of the relevant circumstances. This seems to be covered by paragraph
12(a) of the revised draft in any event.



(c) Actions which trigger a condition of a bid, or potential bid, which is
expressed to be subject to a target board recommendation

One view within the Committee is that bids or potential bids which are expressed
to be subject to a target board recommendation should not enliven the frustrating
action policy at all (i.e. rather than regarding an action which triggers a condition
under such a bid or potential bid as a 'frustrating action’, but then saying it may not
amount to unacceptable circumstances, the action should not constitute a
'frustrating action' in the first place). This has clearly been the position for some
time in relation to potential bids which contemplate a scheme transaction structure
(example 3 in paragraph 7 of the existing Guidance Note 12)".

Where this issue most often arises is in the common situation where a potential
acquirer submits a confidential non-binding indicative offer letter to a company.
Almost invariably, the letter will state that the proposal, as well as being indicative
and non-binding, is subject to the target board unanimously recommending the
offer and to the target board providing due diligence. It will also usually state that
the proposal is conditional on the target board entering into a binding
implementation agreement containing, amongst other things, exclusivity provisions
and a break fee.

The proponents of this view argue that such letters should not enliven the
frustrating action policy. The arguments put forward by those who support this
view include:

. It is relatively easy for a potential acquirer to submit a non-binding indicative offer
letter, where the indicative offer is subject to due diligence and a target board
recommendation. The impact on the target is far greater if that sort of letter
enlivens the frustrating action policy.

. The target board should not be bound by the frustrating action policy simply
because there is a hypothetical chance that the party making the approach will bid
on a hostile basis, particularly when they have said that they will only bid if the
target board recommends the bid. In this situation, there is no 'genuine
opportunity' at this stage for shareholders to dispose of their shares.

. Often the target board will not know whether the party making the approach is
willing or able to make a hostile bid. If the potential acquirer wants the frustrating
action policy to apply, it should make it clear in the letter that, while it would like to
have a target board recommendation, its willingness to proceed is not dependent
onit.

. If the potential bid is subject to the target board recommending the transaction,
then the bid cannot be frustrated if the target board decides not to recommend it,
but to instead take some other action which may trigger a condition of the potential
bid.

! Example 2 in paragraph 7 of the existing Guidance Note 12 states that an action that triggers a 'condition’ in
a potential bid may not give rise to unacceptable circumstances if the bidder indicated that it would proceed
only if the bid was recommended and the directors have rejected the approach.



. Target boards require clarity in this situation. Making the fact that the bid is
expressed to be subject to a target board recommendation a 'relevant
consideration' as to whether an action will constitute unacceptable circumstances
does not provide that clarity.

. Even without the frustrating action policy applying, in those circumstances the
target directors are bound to comply with their statutory and fiduciary duties in
determining to take any action which may lead to the possible bid not being made.
It is not correct to say, therefore, that there are no other restrictions on the target
board in these circumstances.

. It is not clear why a scheme proposal cannot be frustrated, but a non-binding
indicative takeover bid proposal which is subject to the target board recommending
the bid should attract the frustrating action policy.

The opposing view is that a potential acquirer which has submitted such a non-
binding indicative offer letter may not have completely ruled out a hostile bid, and
until the potential acquirer does so, the target board should be subject to the
frustrating action policy restricting its ability to take actions which may trigger
conditions of the possible bid. The arguments put forward by those who support
this view include:

. If a bidder has not completely ruled out a hostile bid, an approach in these terms
will normally involve a “genuine potential bid” that should initially attract the
frustrating action policy in the normal way.

. If the frustrating action policy were not to apply in these circumstances, a bidder
would have no meaningful remedy if the target board were to undertake what
would otherwise be frustrating action. But this action may nevertheless be sufficient
to preclude the bidder proceeding with the hostile bid it has foreshadowed.

. Imposing restrictions on the target in these circumstances should not be unduly
burdensome. If the target ultimately declines to recommend the bid, the bidder will
need to clarify whether it is prepared to waive its requirement and proceed with a
hostile bid if it wishes the frustrating action policy to continue to apply. If it does not
do so, the restrictions will only have applied for a relatively short period. And if it
does, it is clearly appropriate they should have applied and should continue to do
so.

"Otherwise unreasonable"” to consider the frustrating action as giving rise to

unacceptable circumstances - a desirable policy shift (or clarification)? Are

the circumstances in paragraph 21 of GN 12 appropriate?

In relation to sub-paragraph 21(d), the Committee would suggest deleting example
3, as this really seems to be an example of a bid where there is no genuine
opportunity for shareholders to dispose of their shares.

In relation to sub-paragraph 21(e), the words "or has varied the terms of the bid,
such as increasing the bid price, but has not waived the condition or the breach"
have been added to what is in paragraph 11(f) of the existing Guidance Note 12
(although there is a reference to variation of bid terms in footnote 15, which



explains what is a reasonable time for the purposes of paragraph 11(f)). This was
a change which the Panel proposed in its January 2014 consultation paper (the
proposed new paragraph 11(g)), but which the Panel ultimately decided to drop in
favour of including footnote 15.

We think that sub-paragraph 21(e) of the revised draft should revert to the wording
in paragraph 11 and footnote 15 of the existing guidance. The mere fact that a
bidder has varied the terms of the bid, even by increasing the price, should not
result in the frustrating action policy ceasing to apply. It would depend on the
circumstances, including the nature of the condition. This is already covered in the
footnote 15 in the existing guidance.

Is further guidance required on when it is unacceptable for a target to seek
alternatives (subparagraphs 14(b) and 21(d), example 2)?

The Committee did not think that further guidance was required on this.
Other issues

(a) Can an action that does not trigger a condition in a bid or proposed
bid still constitute a 'frustrating action' for the purposes of the policy?

While the definition of 'frustrating action' in paragraph 5 of the existing guidance is
not expressly limited to actions which would trigger a bid condition, paragraphs 6
and 7 are all about actions which would trigger bid conditions, and the need for a
bidder to make it clear what the proposed bid conditions are. This helps the reader
understand that, while the definition refers to actions by reason of which a bid or
potential bid may be withdrawn, in practice the way this will be determined is by
reference to the bid conditions. The conclusion is that there would need to be a
very unusual set of circumstances where an action which did not trigger a bid
condition or proposed bid condition would constitute a 'frustrating action'.

The revised draft guidance seems to move away from this position. The existing
paragraphs 6 and 7 have been removed, and there is now no reference to bid
conditions at all until towards the end of page 3, where it states that 'typically, the
policy applies to an action that triggers a condition of a bid or a potential bid'. We
think this is unhelpful, because market participants reading the guidance don't
know until they get to the end of page 3 that, in the vast majority of cases, whether
the policy will apply will depend on whether the action breached a bid condition or
not. It also seems that by making this change the Panel is trying to reserve to itself
greater flexibility to regard an action as a frustrating action, even when the action
does not trigger a condition of a bid or potential bid.

While we understand the Panel's desire to preserve flexibility, we think that the
existing paragraphs 6 and 7 should be re-instated. Also, if the Panel is trying to
widen the scope of actions which may be frustrating actions even if they don't
trigger a bid condition, it should say so and should give some examples of what it
is concerned about. For example, we assume that actions such as those taken by
the target board in Babcock & Brown Communities Group [2008] ATP 25 at [29]-
[36] and Gondwana Resources Limited [2014] ATP 9 at [31] are not frustrating



actions' as defined, even though they may reduce the likelihood of a bid or a
potential bid being made in the future.

In relation to market bids, the revised draft should also make it clear that an action
which may allow the bid to be withdrawn under section 652C is a frustrating action
(like an action which triggers a bid condition of an off-market bid). We understood
this to be the intent of footnote 1 of the existing guidance, which is repeated in the
revised draft, but this is now unclear following the Panel's decision in Freshtel
Holdings Limited [2016] ATP 15.

(b) Where the target offers target shareholders a choice

We note that the 3 examples in paragraph 15 of the draft are now located under
the heading 'Considerations tending against unacceptable circumstances’,
whereas in the existing guidance they appear under the heading 'Not unacceptable
circumstances'.

In our view, the revised draft should make it clear that an action which has been
approved by target shareholders in general meeting, or which is conditional on
target shareholder approval, does not amount to unacceptable circumstances
under the frustrating action policy. Again, it is not the action which has frustrated
the bid, but the fact that the target shareholders in general meeting have voted to
approve the action over accepting the bid. We think that this is necessary so that
a target board has a clear 'safe harbour' for taking the action.

The Committee would be pleased to discuss this submission if that is helpful. Please

contact the Chair of the Committee, Rebecca Maslen-Stannage, on 02 9225 5500 if you
would like to do so.

Yours sincerely,

Teresa Dyson, Chair
Business Law Section

2 One member of the Committee was of the view that, given ASIC's current position that bid consideration
should not be reduced for the value of franking credits attached to a dividend paid by the target, the payment
of a significant unheralded non-ordinary course franked dividend by the target, without the consent of the
bidder, should be regarded as being a frustrating action, even in an unconditional off-market bid or in an on-
market bid (i.e. so no bid condition is being triggered). The view of other members of the Committee however
is that this would effectively amount to law reform, in that it adds to the events in section 652C entitling a
bidder to withdraw an on-market bid. On either view, it would seem desirable to have clarity on whether or not
payment of such a dividend is a frustrating action.
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Dear Allan,
Guidance Note 12: Frustrating Action

Macquarie Capital welcomes the opportunity to comment on the issues raised in the
Consultation Paper (the CP) issued by the Takeovers Panel (the Panel) on 14 September
2016 in relation to a revised draft of Guidance Note 12: Frustrating Action (GN 12).

Genuine opportunity

1. In our view, the most significant proposed changes to GN 12 are those dealing with the
principle stated in paragraph 21 of the CP that “the Panel’s frustrating action policy ...
will only apply if the bid proposal represents a genuine opportunity for target
shareholders to dispose to dispose of their shares”.

2. We agree the frustrating policy should only apply where there is a genuine potential
bid. However, we have several concerns in relation to these changes:

¢ Rather than providing clearer guidance on this topic, we fear the draft GN may
contribute to greater confusion and uncertainty in this area.

e We believe there is a material risk the draft GN may encourage some targets
to engage in frustrating action and deny shareholders the right to decide the
outcome of a bona fide offer when that would not be consistent with s602(c) or
S657A.

o We question whether the policy rationale for these changes has been properly
established.

3. The principal reasons for the first two of these concerns are as follows:

e Safe harbour vs. arelevant consideration - In the current version of GN 12,
“genuine opportunity” is identified as one of a number of considerations that
guide the Panel in determining whether frustrating action gives rise to
unacceptable circumstances. In our view, this appropriately reflects the need
to weigh up a number of competing considerations in deciding whether target
directors should be allowed to frustrate an outstanding bid without shareholder
approval. It also recognises there is rarely a clear binary distinction between
an offer that is genuinely available to shareholders and one that is not. More

Macquarie Capital (Australia) Limited is not an authorised deposit-taking institution for the purposes of the Banking Act
1959 (Commonwealth of Australia), and its obligations do not represent deposits or other liabilities of Macquarie Bank
Limited ABN 46 008 583 542. Macquarie Bank Limited does not guarantee or otherwise provide assurance in respect of
the obligations of Macquarie Capital (Australia) Limited.
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often the difference will be a question of degree requiring an assessment of all
relevant circumstances and the balancing of competing principles and policy
considerations. In contrast, the draft GN effectively proposes the frustrating
action policy should simply not apply in the circumstances identified in
paragraph 20 as if these were straightforward bright-line tests. In our view,
there is a risk this may encourage some targets to jump too hastily to the
conclusion they fall within this “safe harbour”. And, for the reasons outlined
below, we believe this may inappropriately deprive shareholders of their right
to decide the outcome of what is, in truth, a genuine bid.

Bid proposals not genuinely available due to “a condition or structural or
other feature” :

i. Inour view, a bid should not always be regarded as one that “cannot
be implemented or completed” simply because, at a particular time, it
includes a condition the target has declined to fulfil. For example, a
bidder that has not had the opportunity to conduct due diligence on a
target may wish to retain the benefit of a condition requiring the target
to provide certain confirmations at least until after it has had a
reasonable opportunity to review the target's statement even if the
target has previously made it clear it will not provide confirmations
satisfying the terms of its condition. And, during this period, it is very
likely the bid will remain a genuine bid whose outcome should be
decided on its merits by shareholders rather than target directors even
though it may be subject to a condition that is strictly incapable of
satisfaction.

ii. We are also concerned the distinction between a condition “that
requires the target’s directors to confirm confidential information”
(which is sufficient to disapply the policy) and “a situation where it is
not onerous or harmful for the target to give the information or
confirmation requested” (which is not) is likely to give rise to
considerable uncertainty. Accordingly, we caution against the adoption
of a change that may lead targets to believe they will have free rein to
engage in frustrating action if they decline to satisfy conditions of this
sort.

iii. In our opinion, one way of addressing these concerns would be to
expand footnote 24 to make it clear it will ordinarily be unacceptable
for a target to undertake frustrating action in reliance on sub-
paragraph 20(a)2 of the draft GN before it has sent its target’s
statement to the bidder and the bidder has had a reasonable time to
consider it.

“There are reasonable grounds to expect that the bid will not be
successful”:

i. Itis unclear whether the use of the phrase “reasonable grounds to
expect” in the draft GN is intended to signify anything different from
the phrase “it is reasonable to conclude” currently used inn footnote 12
of GN 12. If not, we believe it would be preferable to retain the current
form of words in order to make it clear the test remains wholly
objective.

ii. We also believe it would be useful to add some commentary to the
second and third bullet points in paragraph 20(b) of the draft GN to
clarify how they may operate. For example, opposition by key
shareholders may not be fatal to the success of a bid unless the bid
has a non-waivable minimum acceptance condition and, even then, it
may not be determinative if the opposition is only expressed in relation
to the current offer price and the bid has not been declared final.
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e The bid proposal “is dependent on target directors recommending it” —
Our only concern with this limb of paragraph 20 of the draft GN is that we do
not believe it should permit a target to frustrate a potential bid simply because
it has initially been expressed in terms that require a target recommendation.
In these circumstances, in contrast to a proposed scheme of arrangement,
there will usually be a very real possibility the bidder may ultimately decide to
proceed without the required recommendation. Accordingly, the target should
not be free to engage in frustrating action unless the bidder has confirmed it
will not waive the requirement. This could be done by requiring the target to
afford the bidder an opportunity to waive the condition in a manner similar to
footnote 23."

e A *“bid condition has been triggered and the bidder has not ... waived the
condition or the breach”

i. Inour view, sub-paragraph 21(e) of the draft GN should be moved into
paragraph 20 since it too is concerned with the question whether a bid
is genuinely available to shareholders.

ii. However, we do not believe frustrating action will always be “unlikely
to give rise to unacceptable circumstances” simply because a bidder
has “varied the terms of [its] bid, such as increasing the bid price, but
has not waived [a] condition [that has been triggered]”. We therefore
believe it would be preferable to retain the formulation currently used
in paragraph 11(f) of GN 12 and its associated footnote.

iii. We note several submissions in response to the Panel’s 2014
Consultation Paper on frustrating action highlighted the need to
balance competing principles and policy considerations in relation to
this issue. In our view, the need for this balancing exercise reinforces
our earlier observation that “genuine opportunity” should remain a
“relevant consideration” and not become a stand-alone “safe harbour’
under the policy.

4. In assessing these changes, we note the CP does not provide a very clear or
convincing rationale for any change to the Panel’s policy in relation to “genuine
opportunity”. While paragraph 8 of the CP says GN 12 currently makes it difficult to
predict whether a target can undertake a particular transaction, we question whether
this difficulty has often been as a result of uncertainty as to whether a bid or potential
bid is genuine. And, even if it were otherwise, we do not believe the draft GN should
seek to provide targets with false certainty when that may not be consistent with
relevant policy considerations.?

Restructuring of the Guidance Note

5. Leaving aside “genuine opportunity”, we have no objection to the restructuring of the
draft GN so the considerations which make unacceptable circumstances unlikely to
arise are consolidated under one heading.®

1 We also believe footnote 23 should be conformed to the statement in paragraph 27 of the CP,
which states “a target would be required to afford the bidder a reasonable opportunity to waive
the offending condition”.

2 |s there any evidence of the “trend” referred to in paragraph 10 of the CP or in support of the
suggestion that the position of target directors has become more difficult of late because of bid
conditions requiring the target to take actions to assist the bidder?

3 In general, we accept frustrating action is unlikely to give rise to unacceptable circumstances in
the circumstances set out in paragraph 21 of the draft GN. However, we note Example 1 of sub-
paragraph 21(d) no longer has the note currently attached to the corresponding Example in sub-
paragraph 11(c) of GN 12., which suggests an overly restrictive condition is one that results in a
target being “paralysed, or unduly hampered in its everyday business”. Since there may be a wide
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6. However, one consequence of this change is that some considerations are referred to
in both paragraph 12 (as general considerations) and in paragraphs 13-21. This is not
inherently problematic, but the revised structure of the draft GN does highlight all the
relevant considerations can be grouped into four broad categories:

e |s there a genuine potential bid? - See sub-paragraphs 12(a), (c) and (f),
paragraph 20 and sub-paragraph 21(e).

e Aretarget shareholders being offered a choice? - See sub-paragraph
14(d) and paragraphs 15-18.

e Does the relevant bid condition impose unreasonable restrictions on the
target? - See sub-paragraphs 12(b) and (d), paragraph 13 and sub-
paragraphs 14(a)-(c) and 21(d).

e Arethere other reasons why it is not unacceptable for the target to
engage in frustrating action? - See sub-paragraphs 21(a)-(c).

7. In our view, it might be helpful to reorganise paragraph 12 of the draft GN to reflect
these groupings.

Other comments
8. Our only other comments on the draft GN are:

e Following the recent decision in Freshtel Holdings Limited [2016] ATP 15, we
believe it would be desirable to clarify how the policy may apply to actions that
do not trigger a bid condition but may allow a market bid to be withdrawn
under s652C. The definition of “frustrating action” in paragraph 3 of the draft
GN suggests it includes action of this sort, but the Freshtel Holdings decision
suggests the contrary (and paragraph 10 of the draft GN may be taken to
reinforce this). Accordingly, further guidance on this topic would be useful.

o While paragraph 17 of the draft GN is in essentially the same terms as sub-
paragraph 15(e) of GN 12, we believe it would be desirable to clarify that a
bidder is only required to provide a waiver to the extent the target’s actions in
seeking shareholder approval might otherwise have triggered a condition. In
other words, the waiver should not be required to extend to any other
frustrating action undertaken by the target

This submission has been prepared by Macquarie Capital (Australia) Limited and does not
necessarily reflect the view of other members of the Macquarie Group.

If you have any questions in relation to this submission, please do not hesitate to contact
Michael Hoyle on (03) 9635 9148.

Yours faithfully
Macquarie Capital (Australia) Limited

Coon T

Geoff Joyce Michael Hoyle
Executive Director Division Director
Head of Mergers & Acquisitions Macquarie Capital

Macquarie Capital

range of views as to how restrictive bid conditions may be, we believe a note along these lines
would provide helpful colour to guide targets and bidders.
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Introduction

1.  This guidance note has been prepared to assist market participants
understand the Panel’s policy on frustrating action.

2. The examples are illustrative only and nothing in the note binds the
Panel in a particular case.

3. A frustrating action is an action by a target, whether taken or
proposed, by reason of which:

*  abid may be withdrawn! or lapse

. a potential bid? is not proceeded with.

1 Section 652B (with ASIC approval; see RG59ASIC RG 59 Announcing and withdrawing
takeover bids (s653 and s746)) or s652C. References are to the Corporations Act 2001 (Cth) unless
otherwise indicated

2 In this note, a ‘potential bid” means a genuine potential bid communicated to target
directors publicly or privately which is not yet a formal bid under Chapter 6. It includes
announcements to which s631 applies but is not limited to these: MacarthurCook Limited [2008]
ATP 20

1/9
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Examples-of frustrating-aetion:The following actions may be frustrating

actions (assuming they breach a bid condition or allow a bid to be withdrawn
under s652C3):

1. Significant issuing or repurchasing of shares (or convertible securities or
options)**

2. Acquiring or disposing of a major asset, including making a takeover bid
3. Undertaking significant liabilities or changing the terms of its debt

4. Declaring a special or abnormally large dividend

5. Significant change to company share plans

6. Entering into joint ventures

4.  The policy basis for this note is that it is shareholders who should
decide on actions that may:

*  interfere with the reasonable and equal opportunity of the
shareholders to participate in a proposal or

*  inhibit the acquisition of control over their voting shares taking
place in an efficient, competitive and informed market.

5. Aswas said in Bigshop.com.au Limited 01:

“.. frustrating action must be defined in terms of action which prevents a
transaction which would bring about a change of control of the target
company in a manner, and at a time, when a decision about control of the
company should properly be taken by shareholders, rather than directors (even
though the relevant decision may be fully within the directors' area of
responsibility when the target is not subject to a takeover).”+2

6. Some ASX Listing Rules require shareholder approval for transactions
for similar policy reasons.>¢

Overlap with directors’ duties

7.  The Panel does not enforce directors’ duties - that is for a court.

8.  Undertaking a frustrating action may give rise to unacceptable
circumstances regardless of whether it is consistent with, or a breach

3 In rare circumstances, an action that does not breach a bid condition or allow a bid to be
withdrawn under s652C may still be unacceptable: see for example Babcock & Brown
Communities Group [2008] ATP 25 and Gondwana Resources Limited [2014] ATP 9

3% A small number of convertible securities may be significant if this could, for example,
prevent the tax benefits of 100% ownership. In Bigshop.com.au Limited 02 [2001] ATP 24 at [45]
the Panel said that a small issue of shares under an employee option plan might trigger a
defeating condition but not be such a threat to the bid as to be a frustrating action

45 [2001] ATP 20 at [33]

56 See principally rules 7.1, 7.6 and 7.9, but also rules 10.1, 11.2 and 11.4
2/9
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of, directors’ duties and notwithstanding that there is no express
requirement in the law for shareholder approval of frustrating actions.

Unacceptable circumstances

9. Section 657A(3) requires the Panel to take into account the actions of
directors when considering the purposes in s602(c) in relation to the
acquisition or proposed acquisition of a substantial interest. This
includes actions that caused or contributed to the acquisition or
proposed acquisition not proceeding (that is, frustrating actions). The
provision was introduced in 1994 to broaden the test for unacceptable
circumstances in s732 (forerunner to s657A):

“The purpose of this provision is to ensure that the scope of unacceptable
circumstances includes cases where the directors of a target company by their
action, including such action which caused or contributed to the acquisition
not proceeding, did not give shareholders of the company all reasonable and
equal opportunities to participate in any benefits accruing to the company.

Existing paragraph 732(d) appears, at present, to only cover actions by the
offeror, and it is desired that this should be widened to include, amongst other
things, illegitimate spoiling action by the Board of directors of the target
company...”®’

10. Accordingly, the Panel may declare circumstances to be unacceptable if
the actions of the target directors cause an acquisition or proposed
acquisition not to proceed or contribute to it not proceeding. Typically,
this policy applies to an action that triggers a condition of a bid or a
potential bid-”® or would allow a market bid to be withdrawn.?

11. Whether a frustrating action gives rise to unacceptable circumstances
will depend on its effect on shareholders and the market in light of
ss602(a)®lY and (c)*1 and s657A.1%12

67 Explanatory Memorandum to the Corporations Legislation Amendment Bill 1994, at [344]-
[345]

78 A bidder may make its bid (or potential bid) subject to any conditions it chooses, with
exceptions (see Division 4 of Part 6.4). It must set out the conditions clearly. As this note
extends to potential bids, it is incumbent on a potential bidder to make it clear to the target
what conditions would apply if a bid were made. This will help establish that it was a
genuine potential bid and that the target was aware of the condition in issue

9 Freshtel Holdings Limited [2016] ATP 15 should not be taken to sugeest otherwise

810 Acquisition of control over voting shares takes place in an efficient, competitive and
informed market

911 Asfar as practicable, holders of the relevant class of shares all have a reasonable and
equal opportunity to participate in any benefits

12 See Guidance Note 1 Unacceptable Circumstances, in particular at [12]-[16]
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Considerations when assessing unacceptable circumstances

12. Factors the Panel will have regard to in considering whether a
frustrating action gives rise to unacceptable circumstances include:

a) how long the bid has been open and its likelihood of success (if a
g P
potential bid, of proceeding)*13

(b) any clearly stated objectives of the bidder and whether the
triggered condition is commercially critical to the bid

(c) whether there is already a competing proposall4

(d) whether the frustrating action was undertaken by the target in the
ordinary course of its business*?1

(e) how advanced the frustrating action was when the bid was made
or communicated-ane

£ whether there has . ication, Lo

(f) =in the case of a potential bid; - whether befere-undertakingan
action-the targetnotified-the potential bidder®-thatitintendste
undertake-the-actionor-thatitconsidersitwill net be-bound by
the-frustrating-actionpolieyif the potential bidder-doesnot has

failed to make its bid or formally announcel® its proposed bid**
within a reasonable time erafter becoming aware of the target’s

intention to undertake the action or type of action!” and

13 That is, for a bid whether, having regard to the level and rate of acceptances, it is

reasonable to conclude that target shareholders have rejected the bid. It may not be
reasonable to conclude this if the bid is still conditional and the final bid close date is not
known. See also paragraph 20(b)

14 This may indicate that the bid is unlikely to be successful. See also paragraph 20(b)

215 A bidder must accept that the target’s business will continue normally. Relevant factors
include the target’s business plans and the size and nature of the transaction

13 :Fl . ] ]1 ] .! i. ] .

16 Section 631

17 MacarthurCook Limited [2008] ATP 20 may be an example of circumstances in which

advance notification of the target’s intention to undertake an action may have assisted.
However, advance notification is not a safe harbour and there may be other factors that mean
a declaration of unacceptable circumstances is made notwithstanding

419
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e case oba bid whether belore undertaiing anactic t.zl
ti&gfm.ztﬂgﬁ. ;hz o E.T] th":“ ;ﬂmtz;]“ “]H“:;ml > theaction

polieyif-the bidder-doesnotremedysin the case of a bid -
whether paragraph 20(a) (bids not genuinely available) or

aragraph 21(e) (triggered conditions) applies and is not
remedied within a reasonable time,a-feature-ofits-bid-which

malkes-the bid-notgenuinelyavailable-to-sharehelders*®> upon
request of the target.

Considerations tending against unacceptable circumstances

13.

14.

15.

The frustrating action policy is not intended to unduly inhibit target
companies from carrying on business during a bid period.

In general, it will not give rise to unacceptable circumstances under the
frustrating action policy if a target:

(@) does not facilitate a bid

(b) seeks alternatives*¢18

(c) recommends rejection of a bid or
(d) offers shareholders a choice.

Shareholders may be given a choice in different ways, as suits the
particular transaction dynamics.

Examples:

1. Directors announcing that they will enter into an agreement after a
specified, reasonable time,**12 unless control would pass to the bidder if the bid
were then to be declared unconditional*$20

2. Seeking prior shareholder approval or making the frustrating action
conditional on shareholder approval**Z

3. Entering an agreement conditional on the bid failing or which contains a
cooling-off clause which a new management might exercise

1_5%ee—}9mca«glﬁaialq—,'_lg(—a-)

1618 This might even involve, for example, breaching a ‘no talk’ condition if the directors did

not agree to that condition. Unacceptable circumstances may still arise if the target’s
aectionalternative transaction pursued breaches a bid condition, for example, if the condition is
commercially critical to the bid. See also paragraph 21(d)

719 Reasonable time may be affected by the length of the bid period or the status of any bid
conditions. See also footnote 2931

1820
facility

TFhis-eould-ineludeThrough acceptances or acceptances threughunder an acceptance

1921 Pinnacle VRB Ltd 05 [2001] ATP 14 at [50]
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16. If a target wishes to seek shareholder approval, time is needed to
prepare adequate information for shareholders to decide between the
competing proposals and to hold the meeting. The Panel will consider
issues such as:

(@) whatis areasonable time to prepare the notice of meeting

(b) whether the bidder is willing to extend its bid to allow the
holding of the meeting%22

(c) how long the target has been considering the proposed action and
(d) the benefits to target shareholders of the proposed action.

17. If a bidder wishes to require a target to seek shareholder approval, an
additional issue the Panel will consider is whether the bidder agrees
not to rely on the triggered condition (and perhaps other conditions**23)
should the resolution fail. This may require the bidder to vary or
waive the condition(s) so the bid remains a viable option for
shareholders.

18. The Panel generally does not consider it an answer to unacceptable
circumstances that, for example, a transaction may be lost because of
the time involved in calling a general meeting. Relevant factors
include the value of the transaction to the target and why it could not
be conditional on shareholder approval.

19. In general, a frustrating action is also unlikely to give rise to
unacceptable circumstances if:

(@) the bid prepesalor potential bid does not give shareholders a
genuine opportunity to dispose of their shares or

giving rise-to-unacceptable-eireumstanees-one of sub-paragraphs

21(a) to 21(e) applies.

These are discussed below.
Genuine opportunity

20. In considering frustrating action, the Panel considers that a bid

propesalor potential bid will not give shareholders a genuine
opportunity to dispose of their shares if:

2022 Conversely it may point to unacceptable circumstances that the bidder is prepared to
extend its bid yet the target is not prepared to seek shareholder approval

2123 GSee Pinnacle VRB Ltd 08 [2001] ATP 17 at [77] and Appendix 2 to that decision
6/9
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(a) itis not genuinely available to them because, due to a condition or
structural or other feature, it cannot be implemented or
completed?

Examples:
1. A bid made without funding>2

2. A bid which has a condition incapable of satisfaction.® For example, a

condition which requires the-target-to-givethe bidder-confidential

% 4
O v O v O 7 v

to-do-se?*a third party to give an approval or consent and the third party

has ruled out ¢iving its approval or consent

(b) there are reasonable grounds to expeetconclude that it will not be
successful. The Panel will require very strong evidenceprobative
material to reach this conclusion. Factors that may be relevant
include:

. where the bid has been open for a long time and has had few
acceptances (recognising that a bid may be open because of
the need to meet a regulatory condition, and that
shareholders may hold off accepting a bid if it is conditional
and the final close date is not known)

. where the bid is opposed by key shareholders#2¢ and
. where there is a superior competing bid

or

24 The Panel would ordinarily expect a target to provide the bidder with a reasonable
opportunity to address the issue prior to undertaking the frustrating action. See also
paragraph 12(g)

2225 See Austock Group Limited [2012] ATP 12 at [42] where the Panel considered that
Mariner’s bid for Austock was not frustrated “because Mariner’s proposed bid was not capable of
being implemented, because it had not been properly funded”

2526  The Panel will consider whether a shareholder intention statement is made: see
Guidance Note 23 Shareholder intention statements and ASIC RG 25 Takeovers: False and
Misleading Statements at [RG25.29]-[RG25.34]

719
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it is dependent on target directors recommending it.
Examples:

1. The bidder has indicated that it would only proceed if the bid is
recommended by the target directors?’

2. A scheme of arrangement>28

Otherwise unreasenable-unlikely to be unacceptable

21.

Notwithstanding that a bid prepesalor potential bid provides a
genuine opportunity for shareholders to dispose of their shares, a
frustrating action is unlikely to give rise to unacceptable circumstances

where:

(@) the frustrating action is announced before the bid or potential bid

(b) there is a legal imperative for the frustrating action
Example: Action to comply with a court order, legislative requirement or
government directive regarding a licence

(c) the frustrating action is required to avoid a materially adverse
financial consequence, such as insolvency?22

(d) itis unreasonable for the bidder to rely on the triggered condition

before the Panel to claim unacceptable frustrating action?®3¢
Examples:
1. A condition that is overly restrictive or invoked unreasonably

2. A condition restricting the target from seeking competing proposals
where the target has not agreed to any such restriction

3. A condition that requires the target to enter into material
transactions outside its business plan

or

27 This example would not extend to the situation where the bidder has expressly reserved

the right to bid without a recommendation and has clearly indicated its proposed bid
conditions (see paragraph 12(b) and footnote 8)

2628 Transurban Group [2010] ATP 5. However, if the potential bidder included an alternative
that was a genuine potential bid, which did not require board support, actions by the target
may still give rise to unacceptable circumstances

272 See Perilya Limited 02 [2009] ATP 1

2830 The bidder is free to choose the bid conditions but an action breaching a bid condition
may not give rise to unacceptable circumstances. The Panel will place weight on whether the
bidder has clearly stated its objectives and the relevant condition is therefore critical to the bid
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GN 12 Frustrating action

(e) abid condition has been triggered and the bidder has not within a
reasonable time>?3! disclosed whether it will rely on or waive the

breach-erhas-varied-thetermsot-the bid;such-asinereasing the
bid-price-buthasnetwaived-the conditionor-the breach.

Example: A condition which requires the target to confirm or give the

bidder information and the target has reasonably refused to do s03?

Remedies

22. The Panel has wide powers to make orders,?*3 including to:

(@) prevent an action or transaction from proceeding

(b) require the target to seek shareholder approval of the action or
transaction and

(c) unwind an action or transaction.

23. The Panel may override directors’ decisions even if they were made
consistently with directors” duties.
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GN 7 Lock-up device

2%l What is a reasonable time will depend on the prevailing circumstances, including which
condition has been triggered, whether the bidder has varied the terms of its bid since the
triggering of the condition, and-whether it is still acceptable to wait until the time for giving
notice of the status of conditions (see Novus Petroleum Limited 01 [2004] ATP 2)_.and whether

the target has requested the bidder to disclose its position (see paragraph 12(g))

3

2 In such a case, it mav be unacceptable for a target to undertake a frustrating action until

— _Insuch a case, 1t may be unacceptabple Ior a target to undertake a frustrating acuon unul a
reasonable time after it has sent its target’s statement to the bidder

3833 Gection 657D
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